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U.S. President-elect Donald Trump is preparing to completely overhaul U.S.
trade policy. A memo drafted by the President-elect’s transition team sets out a
200-day plan governed by five major trade objectives. The first objective is the
renegotiation or withdrawal from the North American Free Trade Agreement
(NAFTA). The President-elect plans to launch a study of the process and
consequences of a potential NAFTA withdrawal on the first day of his taking
office. He will consider making a formal NAFTA withdrawal by day 200.1
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The Trump trade plan signals an important policy shift. The transition team’s
memo states that, “"The Trump administration will reverse decades of
conciliatory trade policy. New trade agreements with be negotiated that provide
for the interests of U.S. workers and companies first.”? As part of the trade
plan, the President-elect may consider placing a 35 per cent tariff on goods
from Mexico and punishing U.S. companies who moved plants to Mexico. The
U.S. government’s withdrawal from NAFTA is being considered, in part, because
Mexico will likely oppose a dramatic tariff increase.? In addition, President-elect
Trump will likely be a strong promoter of Buy American Act of 1933 and Buy
America Act provisions.4 As a result, he may seek to eliminate exemptions from
Buy American Act of 1933 and Buy America Act provisions available under
NAFTA.> Furthermore, he might consider scrapping the Chapter 11 NAFTA
investor-state dispute resolution mechanism.®

Government leaders have been quick to respond in the wake of the U.S.
election. One day after President-elect Trump’s victory, Canadian Prime
Minister Trudeau announced that Canada is willing to renegotiate
NAFTA.” Representatives of Mexico also stated that they are prepared for
dialogue.®

Business leaders have kept a watchful eye on the President-elect’s NAFTA
agenda. NAFTA proponents note that importers, exporters and investors have
established businesses based upon NAFTA’s free trade rules and investment
rules for 22 years. It has been the glue that has bound a strong, integrated
North American economy. Some hold hope that protectionist talk will be shaped
into more pragmatic policies.®

However, President-elect Trump may follow through with his plan. His views
are shared by NAFTA critics who claim that Mexico has been the main NAFTA
beneficiary. In contrast, NAFTA has been associated with losses in the American
manufacturing sector. For example, nine out of the last ten auto assembly
plants announced in the NAFTA countries have, or will be, built in Mexico.10
While Trump has targeted the United States’ trade relationship with Mexico,
Canada could be sideswiped in any NAFTA renegotiation. !

It is hard to predict what would happen if the United States withdrew from
NAFTA. There is some concern that Canadian-American business relationships
could be upended. Others have suggested that cross-border trade and
investment in North America could dry up, crippling some industries and
sparking a trade war.12 This paper is designed to provide information to help
readers assess the situation by discussing whether or not President-elect Trump
can withdraw from NAFTA once he takes office and mentioning some possible
outcomes.

President-elect Trump has claimed that NAFTA, “is the single worst trade deal
ever approved in the country” and that "Good American jobs” are going to
Mexico.13 NAFTA’s potential adverse effect on jobs has been an issue even
before the agreement was ratified. Ross Perot, a 1992 U.S. presidential
candidate, suggested that if and when NAFTA was signed, “You're going to hear
a giant sucking sound of jobs being pulled out of this country.” He predicted

that NAFTA would cause the loss of five million American jobs. That did not
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happen.14 Economists and politicians predicted that the United States would
gain a significant number of jobs. That did not happen either. American job
losses resulting from NAFTA were modest. !>

Trade experts have argued that NAFTA is simply a scapegoat for other factors
affecting American jobs. Such factors include China’s rise as the world’s factory,
advancements in technology, robotics, and currency fluctuations.1® Whatever
the reason, many displaced American workers have seen their jobs moved
offshore. President-elect Trump’s support includes displaced workers who do
not have the means to retrain for other work.1”

One striking example is in the auto industry. NAFTA has transformed the auto
industry, arguably benefitting Mexico, harming Canada, and diminishing the
former dominance of the U.S. Midwest.18 In 2015, Mexico was the world’s
fourth-largest auto exporter. In that year, it produced approximately 3.5 million
cars annually. By 2020, it is expected to produce 5 million autos. NAFTA critics
often reference this example in order to bolster the argument that the United
States must impose high trade tariffs in order to protect American jobs.!°

On the other hand, some American companies and their workers depend upon
the market access provided by free trade agreements, such as NAFTA. For
American exporters, free trade agreements provide critical access to foreign
markets. NAFTA proponents claim that it created a rising economic tide.?° The
following statistics illustrate the degree to which Canadian-American trade and
investment has been rising:

e In 2015, the value of goods and services traded between Canada and the
United States was almost CDN881 billion.

e Canada is the second-largest market for U.S. services exports. Canada-U.S.
services trade reached approximately CDN122.8 billion in 2015 (an increase
of 205.1 per cent since 1993).

e The United States was the number one destination for Canadian exported
goods in 2015. Canada was the top export destination for 35 states.

e Canada was the main foreign supplier of energy to the United States.

e Canada was also the largest cumulative source of foreign direct investment
into the U.S.2!

e Nearly nine million U.S. jobs depend upon investment and trade
with Canada.??

In sum, businesses and workers appear to have benefited from an integrated,
trilateral, North American trade and investment bloc under NAFTA.23
Additionally, businesses and consumers have benefited from lower prices on
imported goods under NAFTA. Cancelling NAFTA and raising tariffs on goods
would make imported goods more expensive.?* As one commentator has
remarked, “[the] tradeoff is very real and it needs to be explored”.2> Canada
could be at risk of a severe economic slowdown in the absence of a free trade
agreement between it and the United States.?® One prediction is the potential
reduction of up to 4 per cent of Canada’s GDP. This would be more severe than
the 2008 recession. The impact could be more serious in Southwestern
Ontario.?’

Despite the misgivings about NAFTA’s effects on jobs, both Republicans and
Democrats supported the implementation of NAFTA. The idea of a North
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American free trade bloc was part of Ronald Reagan’s 1980 presidential
campaign platform which included the development of a North American
common market.?® Congress passed the Trade and Tariff Act of 1984 after he
became U.S. President. This gave the President “fast-track” free trade
agreement negotiating authority.?°

Canadian Prime Minister Brian Mulroney negotiated the Canada-U.S. Free Trade
Agreement (CUSFTA) with President Reagan and it was signed in 1988. It was
implemented in Canada pursuant to the Canada-United States Free Trade
Implementation Act and went into effect in 1989.30

In 1991, Canada asked to join free trade agreement between the United States
and Mexico. The negotiations led to NAFTA. NAFTA was signed by Canada,
Mexico, and the United States in 1992.31

In 1993, the United States, Canada, and Mexico ratified NAFTA.32 The

U.S. House of Representatives passed the North American Free Trade
Agreement Implementation Act on November 17, 1993.33 The bill passed the
U.S. Senate on November 20, 1993.34 On December 8, 1993, President Bill
Clinton signed NAFTA into law. It was entered into force on January 1, 1994.3>
NAFTA then superseded (but did not replace) CUSFTA.

Considerations

There are many factors to consider when assessing the potential consequences
of a decision by the United States to withdraw from NAFTA. One factor is
whether or not CUSFTA would apply. When CUSFTA was implemented it
established the biggest bi-lateral free trade agreement that had ever been
concluded.

Under NAFTA Article 103, the NAFTA parties affirmed their rights and
obligations to each other under the General Agreement on Tariffs and Trade
and any agreements between the parties. Article 103 states that NAFTA
provisions prevail to the extent of any inconsistency between NAFTA and other
agreements. Therefore, CUSFTA could provide for free trade between Canada
and the United States if the United States was not a NAFTA party.36

Another factor is the effect of any reset to pre-free trade status. The United
States sold more goods to Canada and Mexico last year than to its next ten
biggest export markets combined.3” Before NAFTA was implemented, Canada
imposed an average duty rate of 9.7 per cent on U.S. imports. The United
States imposed an average 5.1 per cent duty rate on Canadian goods.38
Businesses in Canada and the United States could see slower exports and
higher costs for imported goods.3°

Existing U.S. tariffs might remain in effect for one year after any withdrawal
from NAFTA by the United States, pursuant to section 125(e) of the United
States Trade Act of 1974. As U.S. President, Donald Trump could raise tariffs
after terminating NAFTA. To raise them significantly, (say by 35 percent) he
might seek to do so by invoking the Trade Act of 1974 or other Acts

of Congress, citing unfair trade practices, national security or other threats.“°
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The issue of whether or not American jobs would return in the absence of a free
trade agreement between the United States, Canada and Mexico seems to be
debateable. Those who suggest that American jobs will not necessarily return
note that business operations can be reconfigured to set up in other lower-cost
jurisdictions. For example, factories in Mexico could be moved to China and not
necessarily back to the United States.4!

Finally, the re-negotiation of NAFTA provisions or withdraw of the United States
from NAFTA raises the spectre of trade disputes. A trade war and retaliation on
the part of the remaining NAFTA parties, Canada and Mexico, could be an
option of last resort. Canada’s options might include slapping punitive tariffs on
U.S. goods, or limiting or blocking U.S. investment.42

Notably, the U.S. President-elect’s transition team seeks to include two of the
most contentious trade issues between Canada and the United States in NAFTA
talks. The first issue is Canada’s softwood lumber exports. The 2006 Softwood
Lumber Agreement, which provided stability and predictability, expired on
October 12, 2015. Canada and the United States have been unable to negotiate
the terms of a new agreement. Canada is prepared for a World Trade
Organization (WTO) challenge to U.S. softwood lumber tariffs if a negotiated
settlement can’t be reached.43

The second issue is the U.S. country of origin labeling (COOL) rules. COOL
involves U.S. meat labelling rules that require foreign beef and pork to be sold
with labels stating its origin and requiring American feedlots and packing lots to
keep Canadian livestock and meat separate. In 2015, the WTO stated that the
COOL rules violated international trade rules and called for their removal.

Article 2205 of NAFTA

A U.S. President Donald Trump might issue a written notice of withdrawal to
Canada and Mexico, causing the withdrawal of the United States from NAFTA.
He has promised to invoke Article 2205 if Canada and Mexico won't agree to
renegotiate NAFTA.4* NAFTA provides for the withdrawal of a party under
Article 2205 as follows:

Article 2205: Withdrawal

A Party may withdraw from this Agreement six months after it provides
written notice of withdrawal to the other Parties. If a Party withdraws,
the Agreement shall remain in force for the remaining Parties.4>

It is hard to say with precision what would happen if the United States issued a
notice to withdraw from NAFTA under Article 2205. There are few precedents.
The last time the United States withdrew from a trade agreement was in
1866.46

One U.S. trade lawyer predicted that, “U.S. importers would take the U.S. to
court the next day”.4” However, another U.S. lawyer has suggested that if a
party sued in order to challenge the U.S. President’s authority to withdraw from
NAFTA, the case would likely be dismissed, based on the ground that it raises a
nonjusticiable political question. This doctrine holds that certain matters are
political in nature, and are best resolved through the political process (rather
than through judicial review).4®
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Introduction

NAFTA Article 2205 provides for a NAFTA party’s withdrawal from the
agreement. However, NAFTA does not designate the person responsible to give
notice withdrawal for the United States, or state how a withdrawal decision is to
be reached. Therefore, it is useful to consider how NAFTA was brought into
force. In the United States, NAFTA is the result of congressional and executive
approval processes. As a result, a U.S. President does not appear to have the
authority to unilaterally repeal the provisions of the North American Free Trade
Agreement Implementation Act. U.S. Congress has the sole power to repeal or
amend this legislation.

In the United States, the process for making binding international agreements
follows two separate tracks. First is the “treaty clause” under Article II of the
U.S. Constitution. Under the treaty clause, the consent of two-thirds of the
Senate is required in order for the treaty to become law. Second is the
“congressional-executive agreement”. A congressional-executive agreement
may be approved by Congress through the enactment of ordinary legislation
passed by both houses and signed into law by the U.S. President.4®

NAFTA is an example of a congressional-executive agreement.>® In 1992, the
United States signed NAFTA. The U.S. President negotiated this agreement. He
then submitted it to Congress under the terms of the Omnibus Trade and
Competitiveness Act of 1988 [OTCA] and the Trade Act of 1974.°! The OTCA
provided that agreements negotiated under the OTCA could not enter into force
in the United States unless they were submitted to Congress with an
implementing bill and the bill was enacted into law.>2 This legislation has been
referred to as “fast track” or “expedited consideration”. Fast track procedures
are set out in s. 151(a) of the Trade Act of 1974. 1In this section, the term
“implementing bill” is defined as a bill that, amongst other things, contains a
provision approving the trade agreement and necessary provisions to
implement the agreement. Once enacted, the provision approving NAFTA made
it a “congressional-executive” agreement.

Legal considerations

Could President Trump issue a notice of withdrawal from NAFTA and thereby
cancel this congressional-executive agreement? One author has stated that
only the U.S. President is authorized to give notice on behalf of the United
States to terminate a treaty or an agreement such as NAFTA.>3 However, the
work of one U.S. constitutional lawyer suggests that such authorization is
subject to congressional control, stating that:

...even a brief analysis of this unsettled area makes one conclusion
clear: the case for congressional control over withdrawal from
congressional-executive agreements is much stronger than the case for

congressional control over withdrawal from treaties.>*

In congressional-executive agreements, Congress approves the legislation
necessary to authorize or to approve an agreement. The President manages the
negotiations of the agreement. The President then registers the formal assent
of the agreement (based on the congressional authority or assent offered),
binding the United States to the agreement.
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In sum, the process for the termination of congressional-executive agreements
is more complex than treaty withdrawals. Further, assuming that a U.S.
President can unilaterally withdraw the United States from a congressional-
executive agreement by communicating the withdrawal to foreign parties,
presidential withdrawal does not result in the repeal the enabling statute upon
which the congressional-executive agreement rests. Only Congress can repeal
that statute as legislation creating congressional-executive agreements is
federal law.>>

The ability of a sitting U.S. President to issue an executive order setting out
measures inconsistent with the North American Free Trade Agreement
Implementation Act is worth consideration.>® Article II, Section 1 of the U.S.
Constitution provides that, "The executive power shall be vested in a President
of the United States of America.”>” Executive orders have the same legal
weight as legislation ratified by Congress. They may be subject to congressional
recourse and court review.>8

However, if, as U.S. President, Donald Trump issues an executive order
providing notice of the withdrawal of the United States from NAFTA pursuant to
Article 2205, other action may be required.>® While the law is murky, it appears
that he could not unilaterally terminate the legislation that gives rise to NAFTA
once he takes office. Generally, a piece of U.S. legislation such as the North
American Free Trade Agreement Implementation Act stands until it is repealed
or amended by Congress.

This article has provided information on whether or not President-elect Trump
could unilaterally withdraw from the trade deal when he takes office. The
consequences of the withdrawal from NAFTA by the United States are unclear.
However, CUSFTA might provide for free trade between Canada and the United
States if the United States was no longer part of NAFTA. NAFTA proponents
argue that the implications of cancelling the deal could be significant and have
unintended adverse consequences for the United States. NAFTA Article 2205
provides a NAFTA party with the right to withdraw from NAFTA on a six months’
written notice. However, assuming that, as U.S. President, Donald Trump is
authorized to give notice of withdrawal under NAFTA Article 2205, it would still
be necessary to address the provisions of the North American Free Trade
Agreement Implementation Act.

Daniel Kiselbach, Partner, Deloitte Tax Law LLP
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