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IVV. Country Summaries

Americas

Costa Rica

New technical regulation on pharmaceutical products and human medicinal products
(imported and domestically produced).

United States

As part of the Chicago 2016 Budget Proposal, Mayor Emanuel recently signed the 2016
Revenue Ordinance (SO2015-7403), which amends various sections of the Chicago
Revenue Ordinance, including the ‘Lease Tax’.

Trade Preferences
United States-Iran

On 16 January 2016, the Joint Comprehensive Plan of Action was fully implemented
between the U.S. and Iran after the International Atomic Energy Agency verified that
Iran has implemented its key nuclear-related measures. Therefore, the U.S. Office of
Foreign Asset Controls has lifted certain sanctions on Iran.



Asia Pacific
India

The Supreme Court ruled that expenditure for pre-delivery inspection and after sale
service was not included in the value for paying excise duty.

Kazakhstan
Export customs duty rates on crude oil have been reduced.
Malaysia

There have been amendments to GST regulations and orders, which took effect from 1
January 2016.

Malaysia is to introduce a new Customs online system for declaration, payment and
clearance.

Singapore

There are revised security requirements for liquor and tobacco products.

Trade Preferences

China-Australia

The China-Australia Free Trade Agreement entered into force on 20 December 2015.
Kazakhstan

There is a further update on Kazakhstan's accession to the World Trade Organization.
Korea

South Korea’s three bilateral Free Trade Agreements with China, Vietnam and New
Zealand entered into force on 20 December 2015.

Vietnam
Vietnam is to reduce import tariffs on auto parts by 2016.

The EU-Vietham Free Trade Agreement has been signed and concluded.



EMEA

European Union

The Delegated Act and the Implementing Act of the Union Customs Code were officially
published on 29 December 2015.

The European Commission has published the Combined Nomenclature applicable as of
1 January 2016.

Belgium
The Belgian VAT code has been aligned with the CJEU Skandia case.

The reduced VAT rate of 6% now applies to the construction and renovation of certain
school buildings.

From 1 January 2016, only private dwellings that are in use for at least 10 years
(previously 5) can benefit from the 6% VAT rate for renovation.

Croatia

There have been amendments to the Croatian VAT Regulations with effect from 8
December 2015; the most important of which relate to the treatment of food donations
and the taxation of exchange rate differences in financial leasing arrangements.

Finland

There was an increase in the VAT registration threshold with effect from 1 January
2016.

There has been a court ruling on the right to deduct input VAT on purchases related to
services both in scope and out of the scope of VAT.

A case concerning the deductibility of overhead costs has been resolved by the
principle of protection of legitimate expectations.

There has been a case regarding the VAT liability of a non-profit organization.
France

The CJEU has ruled that airlines must pay VAT on sums paid for tickets that
passengers did not use.

Gulf Cooperation Council

There have been recent reports and announcements in relation to the implementation of
VAT in Gulf Cooperation Council member states.



Hungary

There has been a CJEU judgment on whether a cross-border licensing structure is
‘abusive’.

Italy

Stability Law 2016 has been published in the Official Gazette, including changes to the
credit note rules, the statute of limitations and the VAT rates.

Italy is taking part in the Cross Border Rulings pilot project, set up by the EU VAT
Forum.

Guidelines have been issued for drafting the Single Administrative Document.
Customs has set up a database of end-use authorizations.
Customs has issued a circular regarding payment via bank or postal transfer.

There has been clarification of some news on rulings and tax litigation, and of liability for
administrative penalties.

Netherlands

There has been a CJEU judgment on the VAT treatment of the management of real
estate investment funds.

Parliament has asked a third party to research whether the difference between the VAT
treatment of Defined Contribution and Defined Benefits pension funds is justified based
on CJEU case law.

Poland

A general ruling has been issued regarding the VAT rate for spare parts for medical
devices.

The Single Audit File (SAF-T) is to be implemented in Poland from as early as July
2016.

There has been an Advocate General’s opinion in a CJEU case regarding the
application of the VAT exemption for insurance services.

Portugal

Local government authorities and other entities under public law shall not be regarded
as a taxable person in respect of the activity of solid waste management if they engage
in the provision of these services as public authorities where the daily production of
solid waste does not exceed 1,100 liters/ person.



There has been clarification that fees charged for real estate valuation under the
management of credit guarantees are VAT exempt.

Ukraine
The temporary import surcharge has been abolished.
United Kingdom

New regulations deal with partial exemption and overseas branches, following the CJEU
decision in the French case of Société le Crédit Lyonnais.

Local authorities lose the ‘car parking VAT’ case in the Court of Appeal.

HMRC have released further guidance on VAT groups and the Skandia America
judgment.

Trade Preferences

EU-Iran

From 16 January 2016, some of the EU sanctions against Iran have been lifted
following the ‘Implementation Day’ of the Joint Comprehensive Plan of Action.

EU-Vietnam

The EU-Vietham Free Trade Agreement has been signed and concluded.
Ukraine

There have been changes to the trade regime with the Russian Federation.

The DCFTA between Ukraine and EU became operative from 1 January 2016.



Normativa

Orden HAP/2762/2015, de 15 de diciembre, por la que se modifica la Orden
HAP/2194/2013, de 22 de noviembre, por la que se regulan los procedimientos
y las condiciones generales para la presentacion de determinadas
autoliquidaciones y declaraciones informativas de naturaleza tributaria

Esta Orden amplia el ambito objetivo de aplicacion de la Orden HAP/2194/2013, de
22 de noviembre, por la que se regulan los procedimientos y las condiciones
generales para la presentacion de determinadas autoliquidaciones y declaraciones
informativas de naturaleza tributaria.

En relacion con el Impuesto sobre el Valor Afiadido se incluyen en el ambito de
aplicacioén de la citada Orden las siguientes autoliquidaciones:

- Modelo 308. "Impuesto sobre el Valor Afiadido, solicitud de devolucion: recargo
de equivalencia, articulo 30 bis del Reglamento del IVA, articulo 21.4.° de la
Ley del IVA y sujetos pasivos ocasionales"

- Modelo 309. "Declaraciéon-Liquidacién no periodica del Impuesto sobre el Valor
Anadido".

- Modelo 341. "Solicitud de reintegro de compensaciones en el Régimen
Especial de la Agricultura, Ganaderia y Pesca".

De las autoliquidaciones anteriores, exclusivamente el modelo 309 se podra
presentar, ademas de por via electronica, en impreso generado mediante la
utilizacién del servicio de impresiéon desarrollado por la AEAT en su Sede
Electronica.

Esta Orden entr6 en vigor el 22 de diciembre de 2015 y es de aplicacion respecto
de las citadas autoliquidaciones cuyo periodo de liquidacion se inicie a partir del 1
de enero de 2016. No obstante, la presentacion del modelo 309 en papel impreso
generado exclusivamente mediante la utilizacion del servicio de impresion
desarrollado a estos efectos por la Agencia Tributaria en su sede electrénica, es
aplicable desde el 1 de febrero de 2016.

Propuesta de Directiva del Consejo por la que se modifica la Directiva
2006/112/CE, relativa al sistema comun del impuesto sobre el valor afiadido,
en lo que se refiere ala duraciéon de la obligacion de respetar un tipo normal
minimo

Esta Propuesta de Directiva modifica la Directiva 2006/112/CE, del IVA, para incluir
una ampliacion, desde 1 de enero de 2016 hasta el dia 31 de diciembre de 2017,
de la obligacion de respetar un nivel minimo del tipo impositivo normal del IVA, que
actualmente es del 15 %.



ll. Jurisprudencia

1. Tribunal de Justicia de la Union Europea. Sentencia de 9 de diciembre de
2015. Asunto C-595/13, Fiscale Eenheid X NV cs

Sexta Directiva IVA — Exenciones — Articulo 13, parte B, letra d), punto 6 —
Fondos comunes de inversion — Concepto — Inversiones inmobiliarias — Gestion
de fondos comunes de inversion — Concepto — Explotacion efectiva de un bien
inmueble

La peticion de decisién prejudicial que da origen a esta sentencia tiene por objeto la
interpretacion del articulo 13, parte B, letra d), punto 6, de la Sexta Directiva
(articulo 135, apartado 1, letra g) de la Directiva de IVA) y se ha presentado en el
marco de un litigio entre las Autoridades Fiscales holandesas y la entidad Fiscale
Eenheid X NV (en lo sucesivo, X).

X constituye una unidad fiscal a efectos del articulo 7, apartado 4, de la Ley del IVA
en dicho pais, es decir, se trata de un sujeto pasivo con arreglo al articulo 4,
apartado 4, parrafo segundo, de la Directiva de IVA.

A Beheer NV (en lo sucesivo, A) forma parte de esa unidad fiscal.

En 1996, A celebr6 contratos de prestacion de diversos servicios con tres
sociedades establecidas en los Paises Bajos. Dichas sociedades, que no forman
parte de X, fueron constituidas por varios fondos de pensiones. Tras su
constitucion, las citadas sociedades emitieron participaciones y certificados de
participacion a favor de terceros. La actividad de las sociedades consiste en la
adquisicién de titulares de participaciones o certificados de participacién y en la
compraventa y explotacion de bienes inmuebles. Las tres sociedades carecen de
personal. El objetivo de sus participes es la obtencion de resultados mediante la
distribucion de dividendos.

X no ingreso el IVA correspondiente a las retribuciones percibidas de las tres
sociedades inmobiliarias, al considerar que las prestaciones efectuadas, bien por
ella misma, bien por terceros bajo su responsabilidad, estan incluidas en la
exencion prevista en el articulo 11, apartado 1, letra i), punto 3, de la Ley del IVA
(precepto equivalente al articulo 13, parte B, letra d), punto 6, de la Sexta
Directiva).

A raiz de lo anterior, se plantea al TJUE si cabe interpretar dicho articulo 13, parte
B, letra d), punto 6, de la Sexta Directiva en el sentido de que una sociedad que ha
sido constituida por mas de un inversor con el Unico objetivo de invertir el capital
aportado en bienes inmuebles, puede tener la consideracion de fondo comun de
inversion a efectos de la citada disposicion. Asimismo, se le pregunta al Tribunal, si



debe interpretarse dicha disposicién en el sentido de que en el concepto de
“gestion” debe incluirse también la explotacion efectiva de los bienes inmuebles de
la sociedad encomendada por ésta a un tercero.

Responde de forma afirmativa el TJUE a la primera cuestion, concluyendo que
dicha disposicion debe interpretarse en el sentido de que una sociedad de inversion
como las sociedades controvertidas en el litigio principal, en la que acumulan
capital varios inversores, los cuales asumen el riesgo vinculado a la gestién de los
activos acumulados por dichas sociedades, para la adquisicion, tenencia, gestion y
enajenacion de bienes inmuebles con el fin de obtener un beneficio, que se
distribuye entre el conjunto de los participes en forma de dividendos, pudiendo
beneficiarse los participes igualmente de la revalorizacidén de su participacion,
puede considerarse un «fondo comuan de inversién» a efectos del citado precepto,
siempre y cuando el Estado miembro de que se trate haya sometido tales
sociedades a una supervision estatal especifica.

Por otra parte, establece el TJUE, en respuesta a la otra cuestion prejudicial
planteada, que el concepto de “gestion” incluido en el citado articulo 13, parte B,
letra d), punto 6 de la Sexta Directiva no contempla la explotacion efectiva de los
inmuebles de un fondo comun de inversion.

Tribunal de Justicia de la Unién Europea. Sentencia de 17 de diciembre de
2015. Asunto C-419/14, WebMindLicenses Kft

Directiva 2006/112/CE — Articulos 2, 24, 43, 250 y 273 — Lugar de la prestacion
de servicios efectuada por via electrénica — Fijacion artificial de ese lugar
mediante un montaje carente de realidad econémica — Abuso de derecho —
Reglamento (UE) n® 904/2010 — Carta de los Derechos Fundamentales de la
Unién Europea — Articulos 7, 8, 41, 47, 48, 51, apartado 1, y 52, apartados 1y

3 — Derecho de defensa — Derecho a ser oido — Utilizacion por la administracion
tributaria de pruebas obtenidas en el marco de un procedimiento penal paralelo y
no concluido, sin conocimiento del sujeto pasivo — Interceptaciones de
telecomunicaciones e incautaciones de correos electronicos

La entidad WebMindLicenses Kft. (en lo sucesivo, WML), es una sociedad
mercantil inscrita en Hungria, cuyo administrador es titular de la totalidad del capital
social. Mediante contrato de 1 de septiembre de 2009, esta sociedad adquiri6 a
titulo gratuito a Hypodest Patent Development Company, sociedad sita en Portugal,
un know-how que permitia la explotaciéon de un sitio web a través del que se
prestaban servicios audiovisuales interactivos de caracter erotico en los que
intervenian en tiempo real personas fisicas que se encontraban en cualquier lugar
del mundo (en lo sucesivo, «kknow-how de WML>). El mismo dia, transfirio ese
know-how mediante un contrato de licencia a Lalib — Gestéo e Investimentos Lda.
(en lo sucesivo, «Lalib»), sociedad establecida en Madeira (Portugal).



A raiz de una inspeccion tributaria realizada a WML con respecto a los ejercicios
2009, 2010y 2011, las autoridades fiscales hungaras emitieron varias liquidaciones
complementarias a entidad imponiendo el pago de distintas cantidades, basandose
en que, de acuerdo con las pruebas que habia reunido, la transferencia del know-
how de WML a Lalib no se correspondia con una operacion econémica real, ya que
era WML quien lo explotaba realmente, de manera que debia considerarse que la
explotacion de dicho know-how se habia producido en el territorio hingaro.

Tras conocer del asunto diversas instancias jurisdiccionales, se decide suspender
el procedimiento y plantear al TJUE las siguientes cuestiones prejudiciales:

- Enun primer lugar se plantea al Tribunal si el Derecho de la Unién debe
interpretarse en el sentido de que, para apreciar si en circunstancias como las
del litigio principal, un contrato de licencia que tenia por objeto la transferencia
de un know-how que permitia la explotacion de un sitio web a través del que se
prestaban servicios audiovisuales interactivos, celebrado con una sociedad
establecida en un Estado miembro distinto de aquel en cuyo territorio estaba
establecida la sociedad otorgante de la licencia, tenia su origen en un abuso de
derecho destinado a beneficiarse de que el tipo de IVA aplicable a dichos
servicios era mas bajo en ese otro Estado miembro, son pertinentes el hecho
de que (i) el administrador y accionista Unico de la sociedad otorgante de la
licencia era el creador del know-how, de que (ii) esa misma persona ejercia una
influencia o un control en el desarrollo y la explotacion de dicho know-how y la
prestacion de servicios basados en éste, y de que (iii) la gestion de las
operaciones financieras, el personal y los medios técnicos necesarios para la
prestacion de esos servicios era llevada a cabo por subcontratistas.

Responde el TJUE de forma negativa, argumentando que estos hechos no se
revelan decisivos en si mismos. Asi, sefiala que corresponde al érgano
jurisdiccional remitente analizar todas las circunstancias del litigio principal para
determinar si dicho contrato era un montaje meramente artificial que disimulaba
el hecho de que la prestacion de servicios de que se trata no la efectuaba
realmente la sociedad adquirente de la licencia, sino la sociedad otorgante de
ésta, averiguando, en particular, si la implantacion de la sede de la actividad
econdmica o del establecimiento permanente de la sociedad adquirente de la
licencia no era real o si esa sociedad no poseia una estructura adecuada para
ejercer la actividad econdmica de que se trata.

- Seguidamente, se plantea al Tribunal si el Derecho de la Union debe
interpretarse en el sentido de que, en caso de constatacion de una practica
abusiva que haya llevado a fijar el lugar de una prestacion de servicios en un
Estado miembro distinto de aquel en el que se habria fijado de no haber
existido dicha préactica abusiva, el hecho de que el IVA se haya pagado en ese



otro Estado miembro con arreglo a la legislacion de éste, impide que se
practique una liquidacion complementaria de dicho impuesto en el Estado
miembro del lugar en que se efectud realmente esa prestacion de servicios.

A dicha cuestion prejudicial responde el TJUE sefialando que cuando se
comprueba la existencia de una practica abusiva, las operaciones implicadas
deben ser redefinidas para restablecer la situacion a como habria sido de no
haber existido operaciones constitutivas de dicha practica. En este sentido, el
lugar de una prestacién de servicios debe rectificarse si se ha fijado en un
Estado miembro distinto de aquel en el que se habria fijado de no haber
existido dicha practica abusiva y por tanto el IVA debe pagarse en el Estado
miembro en que deberia haberse pagado aun cuando se haya abonado en el
otro Estado.

También se plantea al Tribunal si el Reglamento n® 904/2010, relativo a la
cooperacion administrativa y la lucha contra el fraude en el ambito del IVA,
debe interpretarse en el sentido de que la administracién tributaria de un
Estado miembro, que examina la exigibilidad del IVA con respecto a
prestaciones que ya han sido gravadas con el IVA en otros Estados miembros,
esta obligada a dirigir una solicitud de cooperacién a las administraciones
tributarias de esos otros Estados miembros.

Responde de forma afirmativa el TJUE, concluyendo que en caso de que la
administracion tributaria de un Estado miembro sepa o deba saber
razonablemente que la administracion tributaria de otro Estado miembro
dispone de informacién til o incluso indispensable para determinar si el IVA es
exigible en el primer Estado miembro, en virtud del enunciado en el
considerando 7 del citado Reglamento, la referida solicitud puede resultar
oportuna o incluso necesaria.

Por dltimo se plantea al Tribunal si el Derecho de la Unidn debe interpretarse
en el sentido de que no se opone a que, a efectos de la aplicacion de los
articulos 4 TUE, apartado 3, 325 TFUE, y 2, 250, apartado 1, y 273 de la
Directiva de IVA, la administracion tributaria pueda utilizar, con el fin de
determinar la existencia de una practica abusiva en materia de IVA, pruebas
obtenidas en el marco de un procedimiento penal paralelo aun no concluido, sin
conocimiento del sujeto pasivo, por medio de, por ejemplo, interceptaciones de
telecomunicaciones e incautaciones de correos electrénicos, todo ello al
amparo a su vez de las disposiciones de la Carta de los Derechos
Fundamentales de la Unidn Europea.

En este sentido, concluye afirmativamente el TJUE sefalando que corresponde
al érgano jurisdiccional nacional que controla la legalidad de la resolucion por la
gue se practica una liquidacién complementaria de IVA basada en tales

pruebas comprobar, por una parte, si las intercepciones de telecomunicaciones



y la incautacién de correos electronicos eran medios de investigacion previstos
por la ley y necesarios en el marco del procedimiento penal y, por otra parte, Si
la utilizacion por dicha administracion de las pruebas obtenidas por esos
medios estaba también autorizada por la ley y era necesaria. Ademas, debe
comprobar si, con arreglo al principio general del respeto del derecho de
defensa, el sujeto pasivo tuvo la posibilidad, en el marco del procedimiento
administrativo, de tener acceso a esas pruebas y de ser oido en relacion con
éstas.

3. Tribunal de Justicia de la Union Europea. Sentencia de 23 de diciembre de
2015. Asuntos acumulados C-250/14 y C-289/14, Air France-KLM y Hop!-Brit
Air SAS

Directiva 2006/112/CE — Devengo Yy exigibilidad — Transporte aéreo — Billete
comprado pero no utilizado — Realizacion de la prestacion de transporte —
Emision del billete — Momento de pago del impuesto»

El objeto principal al que se refieren las cuestiones prejudiciales planteadas ante el
TJUE por los Tribunales Franceses, como consecuencia de sendos procedimientos
frente a las entidades Air France-KLM y Hop!-Brit Air SAS, se refiere a la sujecion
al IVA de las cantidades retenidas por compafiias aéreas cuando el titular del billete
de avién no utilice su billete y este caduque, de forma que pueda entenderse que la
emision de un billete pueda asimilarse a la prestacion efectiva de un servicio de
transporte.

La respuesta del Tribunal a esta cuestion es afirmativa, con base en los
argumentos que se resumen a continuacion:

- Los servicios cuya prestacion es necesaria para dar cumplimiento a las
obligaciones derivadas de un contrato de transporte aéreo de personas son el
registro y el embarque de los pasajeros, la acogida de éstos a bordo del avién
en el lugar de despegue pactado en el contrato de transporte, la salida del
aparato a la hora prevista, el transporte de los pasajeros y de sus equipajes
desde el lugar de partida hasta el lugar de llegada, la atencidon a los pasajeros
durante el vuelo y, finalmente, el desembarque de éstos en condiciones de
seguridad en el lugar de aterrizaje y a la hora convenidos en el citado contrato.

- Sin embargo, la prestacion de estos servicios so6lo es posible a condicion de
gue el pasajero de la compairiia aérea se presente en la fecha y el lugar
previstos para el embarque, reservandole la compafia el derecho a utilizar
dichos servicios hasta la hora del embarque en las circunstancias determinadas
en el contrato de transporte celebrado con la compra del billete.



- Por consiguiente, la contraprestacion del precio pagado al comprar el billete
consiste en el derecho que adquiere el pasajero a disfrutar del cumplimiento de
las obligaciones derivadas del contrato de transporte, con independencia de
que el pasajero ejercite ese derecho, dado que la compafia aérea realiza la
prestacion desde el momento en que pone al pasajero en condiciones de
disfrutar de esos servicios.

- Elimporte retenido por las compafias aéreas no tiene ademas la finalidad de
indemnizar un perjuicio sufrido por éstas por el hecho de que un pasajero no
comparezca para coger el vuelo, sino que se trata de una retribucion, incluso
en caso de que el pasajero no utilice el transporte.

De otra parte, también se plantea al Tribunal si los articulos 2, punto 1, y 10,
apartado 2, de la Directiva de IVA deben interpretarse en el sentido de que el IVA
soportado por un pasajero, cuando compro un billete de avién, que no ha utilizado
es exigible desde el momento del cobro del precio del billete por la compafia aérea
0 por un tercero en nombre de ésta.

Responde igualmente de forma afirmativa el TJUE, concluyendo que para que el
IVA sea exigible sin que se haya producido todavia la prestacién del servicio, es
preciso y a la vez suficiente que se conozcan todos los elementos relevantes del
devengo; siendo que en los asuntos principales, cabe considerar que concurren
estos requisitos, habida cuenta de que en el momento de la compra del billete se
conocen y estan identificados con precision todos los elementos de la futura
prestacion de transporte.



[1l. Doctrina Administrativa

1. Direccion General de Tributos. Contestacidn n° V3362-15 de 2 de noviembre
de 2015

Aplicacion del articulo 108 de la Ley del Mercado de Valores

En la presente contestacion la DGT expone en qué supuestos cabe la aplicacion de
la clausula antifraude del articulo 108 de la Ley del Mercado de Valores en base al
siguiente supuesto de hecho:

La entidad consultante, que fue titular de un concesionario de vehiculos
industriales, se encuentra participada al 100 por cien de por otra entidad. Para el
ejercicio de su actividad, la consultante tenia en propiedad una nave y un terreno.
Posteriormente, traspasoé su rama de actividad manteniendo la titularidad de los
referidos elementos patrimoniales de naturaleza inmobiliaria los cuales procedi6 a
arrendar al adquirente hasta el afio 2014. En la actualidad, la entidad socia Unica
de la consultante se plantea transmitir la totalidad de su participacion en la misma.

En primer lugar, la DGT comienza sefialando que a tenor del articulo 20.uno.18° k)
de la Ley del IVA estaran sujetos y exentos, entre otros, los servicios y
operaciones, exceptuados el depdsito y la gestion, relativos a acciones,
participaciones en sociedades, obligaciones y demas valores no mencionados en
las letras anteriores de este numero, siempre y cuando no sea de aplicacion alguna
de las excepciones reguladas en el mismo. En el caso que aqui nos ocupa, se
cuestiona si la excepcion establecida en la letra c) del citado articulo seria de
aplicacion a la transmision de las acciones de la entidad consultante por la socia de
esta, por la cual la exencidon mencionada no seria de aplicacion a aquellos valores
no admitidos a negociacion en un mercado secundario oficial, si mediante su
transmision se hubiera pretendido eludir el pago del impuesto correspondiente a la
transmision de los inmuebles en los términos a los que se refiere el articulo 108 de
la Ley de Mercado de Valores.

Por su parte, aclara la DGT que el mencionado articulo 108 de la Ley de Mercado
de Valores establece que la transmision de valores estara exenta de IVA 'y de ITP-
AJD siempre que mediante la transmision no se hubiera pretendido eludir el pago
de tributos que habria gravado la transmision de los inmuebles propiedad de las
entidades a las que representen dichos valores. Asi, el apartado 2 del citado
articulo establece que se pretendera eludir el pago de los tributos, entre otras y
salvo prueba en contrario, cuando mediante la transmision se obtenga el control de
una entidad cuyo activo esté formado en al menos el 50% por inmuebles radicados
en Espafia que no estén afectos a actividades economicas.



En el supuesto planteado, entiende la DGT que en la transmision de las acciones
de la entidad consultante que posee en su activo inmuebles parece que no
concurren los requisitos exigidos en el apartado 2 del articulo 108 de la LMV para
conformar el presupuesto de hecho previsto en la letra c)- de dicho apartado, ya
gue los inmuebles de la entidad consultante se encuentran afectos a una actividad
empresarial, sin que el hecho de que los contratos de arrendamiento hubieran
expirado determine automaticamente una desafectacién de los mismos.

Por tanto, concluye la DGT que en principio no sera de aplicacién la excepcion a la
exencién prevista en dicho apartado y, en consecuencia, la transmision de valores
guedara exenta del impuesto al que esté sujeta, que seria el Impuesto sobre el
Valor Afnadido, si los valores a transmitir forman parte del patrimonio empresarial
de la entidad o persona transmitente teniendo esta la consideracion de empresario
o profesional a efectos del mismo.

Direccién General de Tributos. Contestaciones n°V3397-15 de 4 de
noviembre de 2015

Consideracion de las sucursales como establecimiento permanente de las
entidades alemanas de las que dependen, y en su caso, de la entidad matriz.
Tratamiento de la comision pagada a la matriz alemana

En la presente contestacion, la DGT se ha pronunciado sobre la consideracion de
las sucursales como establecimiento permanente y el tratamiento a efectos del
Impuesto sobre el Valor Afiadido de las operaciones objeto de consulta, en el
siguiente supuesto de hecho:

Las consultantes son dos sucursales de entidades alemanas cuyo objeto social es
el negocio de los productos quimicos. Dichas entidades alemanas dependen de
una matriz establecida en Alemania. Cada entidad gestiona, en nombre propio pero
por cuenta de la matriz, una linea de negocio disponiendo de un establecimiento
permanente en el territorio de aplicacion del IVA espafol.

En primer lugar, comienza la DGT aclarando que, a tenor de lo establecido en el
Reglamento de Ejecucion por el que se establecen disposiciones de aplicacion de
la Directiva relativa al sistema comun del IVA, y de conformidad con el criterio del
Tribunal de Justicia de la Unién Europea, se entendera que existe un
establecimiento permanente que interviene en la realizacion de entregas o
prestaciones de servicios cuando se caracterice por un grado suficiente de
permanencia y del mismo modo cuente con una estructura adecuada con el fin de
ordenar sus factores de produccion materiales y humanos o uno de ellos.

De igual modo, sefala la DGT que para que un sujeto pasivo que tenga un
establecimiento permanente en el territorio de un Estado Miembro en que se
devengue el impuesto se considerara como sujeto pasivo no establecido en el



citado territorio (i) si efectia una entrega de bienes o0 una prestacion de servicios
gravada en el mismo, y (ii) siempre que en la entrega de bienes o la prestacion de
servicios no intervenga un establecimiento que tenga el proveedor de servicios en
dicho territorio.

De conformidad con lo anterior, y de la informacion contenida en el escrito de
consulta, concluye la DGT a estos efectos que cada una de las entidades alemanas
mantiene un establecimiento permanente en el territorio de aplicacion del Impuesto,
en la medida en que cada una de las sucursales disponen de una estructura
adecuada de medios humanos y técnicos propios con un grado suficiente de
permanencia que le permite intervenir en la compra y venta de bienes y servicios.

En consecuencia, cada establecimiento permanente realizar4 en nombre propio
adquisiciones de bienes que posteriormente revendera a terceros y estaran sujetas
a IVA solo aquellas que realicen en el territorio de aplicacion en el ejercicio de su
actividad econémica.

En linea con lo anterior, matiza la DGT que parece que las entidades consultantes
realizan en el territorio de aplicacion del Impuesto labores de gestion de cada linea
de negocio en el marco de un contrato de gestién con su matriz alemana, que
comprenderan todas las tareas necesarias para el desarrollo de cada linea de
negocio y deberan considerarse como un servicio unico.

Por otro lado, sefala la DGT que de la descripcion de los hechos y los contratos
aportados, parece deducirse que los establecimientos permanentes de las
entidades alemanas no lo son, a su vez, de la entidad matriz establecida en
Alemania, en la medida en que mantienen su propia independencia y autonomia
gue determinan que no tengan la consideracién de establecimiento permanente.

Por ultimo, en cuanto a la localizacién del servicio derivado del contrato de gestién
efectuado con su matriz establecida en Alemania, y de conformidad con las reglas
de localizacion del articulo 69 de la Ley del IVA, los citados servicios no estaran
sujetos a IVA espaiiol al entenderse localizados fuera del territorio de aplicacion del
Impuesto.

Direccién General de Tributos. Contestacidn n° VV3428-15, de 10 de noviembre
de 2015

Destinatario del suministro de combustible efectuado en el marco de la prestaciéon
del servicio del transporte cuyo pago se realiza con la tarjeta de compra emitida a
nombre de la consultante

En la presente contestacion, la DGT se ha pronunciado sobre el siguiente supuesto
de hecho:
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La mercantil consultante dedicada al transporte internacional de mercancias es
titular de un derecho de uso de semirremolques con los que presta servicios de
transporte a sus clientes. Para su realizacion, celebra con transportistas la
prestacion del servicio de transporte siendo las empresas transportistas las que
aportan la cabeza tractora con conductor que se vincula a un transporte concreto
encargado por la consultante.

En la actualidad, la entidad consultante se esté planteando asumir el pago de los
gastos de combustible mediante la cesion al efecto a los transportistas de tarjetas
de compra de combustible emitidas por los proveedores a nombre de la
consultante, quien figurara, asimismo, en las correspondientes facturas como
destinataria de dicho suministro.

A tal efecto, comienza la DGT sefialando, a la luz de la jurisprudencia del Tribunal
de Justicia de la Union Europea, que para que una operacion tenga la
consideracion de entrega de bienes o prestacion de servicios y quede sujeta al
Impuesto, debe existir entre la entrega del bien o el servicio prestado y la
contraprestacién recibida un vinculo directo, de forma que aparezca entre quien
realiza la prestacion y su destinatario una relacién juridica en cuyo marco se
intercambian prestaciones reciprocas.

En segundo lugar, y en relacion con el destinatario de los servicios objeto de
consulta, analiza la DGT lo establecido por el citado Tribunal en su sentencia
“Shipping and Forwarding Enterprise Safe” en relacion con el concepto de entrega
de bienes. En este sentido, y a tenor del articulo 5, apartado 1, de la Sexta
Directiva, se entendera por entrega de bienes la transmision del poder de
disposicion sobre un bien corporal con las facultades atribuidas a su propietario,
incluyendo toda operacion de transmision de un bien corporal efectuada por una
parte que faculta a la otra parte a disponer de hecho como si fuera la propietaria del
bien.

De conformidad con lo anterior, y de los datos aportados en el escrito de consulta,
establece la DGT que en la medida en que es la entidad consultante la que
encarga el transporte, y por tanto, quien parece que disefia la ruta, abonando el
precio de los carburantes con cargo a sus propias cuentas bancarias en las que se
cargan los bienes adquiridos con los medios electrénicos, cabria concluir que es
esta quien esta facultada para disponer del carburante. Es importante sefalar que
aunque el arrendador (conductor de la cabeza tractora) es quien adquiere
directamente los bienes y servicios, no dispone en ningin momento de la facultad
de decidir de qué manera deben utilizarse ni a que fines se destinan siendo, en
Ultima instancia la consultante quien decide sobre su utilizacion y destino.
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4. Direcciéon General de Tributos. Contestacion n° VV3427-15, de 10 de noviembre

de 2015

Obligacion de aplicar prorrata. Asociacion sin animo de lucro. Articulo 103 Ley
37/1992. Prorrata general y prorrata especial

En la presente contestacion, la DGT se ha pronunciado sobre la sujecion de las
operaciones, por parte de la consultante en el siguiente supuesto de hecho:

Asociacion sin animo de lucro, acogida a la Ley Organica 2/2002 y no declarada de
utilidad publica recibe donaciones/liberalidades para la consecucion de su objeto
social.

La DGT dilucida, en primer lugar, sobre la sujecion y condicién de empresario o
consumidor final, a efectos del IVA.

En relacién con la sujecion de la consultante al impuesto de IVA, la DGT analiza el
articulo 4 de la Ley de IVA, manifestando que las entregas de bienes y
prestaciones de servicios realizadas en el ambito espacial del Impuesto estaran
sujetas, con independencia de los fines o resultados perseguidos en la actividad
empresarial o profesional o en cada operacion en patrticular.

En relacion con la condicion de empresario, la DGT menciona el articulo 5 de la
Ley de IVA comunicando que para tener tal condicion, se debe ordenar un conjunto
de medios personales y materiales, bajo independencia y responsabilidad propia, a
titulo oneroso. La DGT puntualiza que aunque lo servicios se presten gratuitamente
y se reciba para su realizacion una subvencion, se debe atender a la operacion
realizada no a la denominacion que se le da.

En este sentido, la DGT afirma que si la consultante recibe ingresos percibidos
para financiar su actividad podrian constituir subvenciones vinculadas al precio en
los términos establecidos en el articulo 78.Uno.3° de la Ley del IVA.

A estos efectos, la DGT describe que las operaciones que se realicen a titulo
gratuito y la contraprestacion por dicha operacion sea una cantidad simbdlica,
desproporcionadamente inferior comparada con el valor de mercado de una
operacion similar, no se tendra la consideracion de empresario ni sus operaciones
estarian sujetas al IVA, de este modo tampoco podra deducirse ninguna cuota
soportada, ya que actuaria como un consumidor final.

Por otro lado, si la fundacion procediera a la ordenacion por cuenta propia de
factores de produccién materiales y humanos o uno de ellos con la finalidad de
intervenir en la produccién o distribucion de bienes o servicios, tendria la
consideracion de empresario y, por lo tanto, sujetas al IVA.
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Continuando con el supuesto de condicion de empresario, el derecho a deduccion
se regulara en virtud del articulo 92.Dos y 94.Uno de la Ley de IVA, los cuales
ponen en relacion que la deduccion correspondera a los bienes y servicios
adquiridos que se utilicen para el desarrollo de su actividad, atendiendo al articulo
20 de la Ley del IVA sobre las operaciones exentas, las cuales no se incluyen en el
derecho a deduccion.

En este sentido, la Ley de IVA enuncia en el articulo 102 sobre la aplicacion de la
regla de prorrata, cuando el sujeto pasivo, en el ejercicio de su actividad, efectué
conjuntamente entregas de bienes y prestaciones de servicios que originan el
derecho a la deduccion y operaciones de analoga naturaleza que no habiliten el
derecho a deduccion.

Desarrollando el punto anterior, la Ley de IVA establece dos tipos de prorrata, la
prorrata general y la prorrata especial:

- La prorrata general, establecida en el articulo 104 de la Ley de IVA, establece
gue en el numerador, deben figurar las entregas de bienes y prestaciones de
servicios que originen el derecho a deduccidn, realizadas por el sujeto pasivo
en el desarrollo de su actividad empresarial y en el denominador el importe
total del mismo periodo y de todas las entregas de bienes y prestaciones de
servicios realizadas por el sujeto pasivo.

- Enla prorrata especial, recogido en el articulo 106 de la Ley de IVA, establece
que el ejercicio del derecho a deducir se ajustara a las siguientes reglas:

I) La deduccién estara ajustada Unicamente a las cuotas soportadas en la
adquisicién o importacion de bienes o servicios utilizados exclusivamente
en las operaciones que originen el derecho a deduccién y deducirse esas
integramente.

II) Las cuotas impositivas soportadas en la adquisicion o importacién de
bienes o servicios utilizados exclusivamente en la realizacién de
operaciones que no originen el derecho a deducir no podra ser objeto de
deduccion.

[ll) Las cuotas impositivas soportadas en la adquisicion o importacion de
bienes o servicios utilizados solo en parte en la realizacion de operaciones
gue originen el derecho a deduccion podran ser deducidas en la proporcion
resultante de aplicar al importe global de las mimas el porcentaje que se
refiere el articulo 104, apartado Dos y siguientes de la Ley de IVA.

Por ultimo, DGT destaca, que la percepcién de subvenciones no vinculadas al
precio de las operaciones ya no supone limitacion alguna en el derecho a la
deduccion del IVA.
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5. Direccién General de Tributos. Contestacion n° V3470-15 de 12 de noviembre
de 2015

Transmision a terceros de derechos de crédito - Determinacion prorrata de
deduccion

En la presente contestacion, la DGT se ha pronunciado por un lado, sobre la
sujecion y exencion del IVA de la transmision de derechos de crédito, y por otro,
sobre la incidencia que esta operacion tiene en la determinacion de la prorrata en
base al siguiente supuesto de hecho:

La consultante esta considerando la posibilidad de transmitir a terceros parte de su
cartera de derechos de crédito.

A tal efecto, la DGT comienza en primer lugar aclarando que las operaciones
consistentes en la transmisién de derechos de crédito son operaciones sujetas y
exentas del impuesto, y para llegar a esta conclusion cita el articulo 20.Uno.18.e)
de la LIVA, que a su vez es la transposicion al derecho interno de lo dispuesto por
el articulo 135.1 de la Directiva 2006/112/CE.

Por otro lado, la consultante desea conocer como inciden las operaciones objeto de
consulta en la determinacion de su prorrata de deduccion.

En relacién con esta cuestién, citando los péarrafos 3° y 4° del articulo 104.Dos.2°
de la LIVA que trata sobre las reglas para la determinacién del denominador de la
prorrata, llega a la conclusion de que el importe a incluir en el denominador del
porcentaje de prorrata sera la plusvalia obtenida por su cesion, que a su vez sera la
diferencia entre la contraprestacion obtenida por la misma y su valor de adquisicion
pero teniendo en cuenta la deuda viva en el momento en que se produzca la
cesion.

Sin embargo, la DGT realiza una aclaracion, si por el contrario, se diese el caso de
gue no existiesen plusvalias, bien porque la diferencia anterior es negativa o cero,
no se debera incluir ningiin importe en la prorrata.

6. Direcciéon General de Tributos. Contestacion n° VV3489-15, de 12 de noviembre
de 2015

Guia de turismo — reglas de localizacion

En la presente contestacion, la DGT se ha pronunciado sobre la sujecién al IVA de
los servicios como guia de turismo realizados por la consultante, en el siguiente
supuesto de hecho:
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El consultante es un guia de turismo que presta servicios a tour-operadores
britAnicos. Los tour-operadores britanicos organizan y venden viajes a Espafia a
sus clientes, a los cuales hace de guia el consultante.

La primera cuestion que abarca la DGT en su contestacién es la sujecién al IVA de
la prestacion de servicios realizada por la consultante. En este sentido, aclara la
DGT que, a tenor de lo dispuesto en el articulo 4 de la Ley del IVA, estaran sujetos
al IVA los servicios prestados.

La DGT, a efectos de determinar cuando tales servicios deben considerarse
realizados en el TAI, sefala que habra que atender a las reglas de localizacion
contempladas en los articulos 69, 70 y 72 de la Ley de IVA, que regulan las reglas
generales y especiales de localizacion de las prestaciones de servicios.

En este sentido, y en virtud de la regla general, articulo 69.Uno de la citada Ley, los
servicios de guias de turismo prestados por el consultante a empresarios o
profesionales actuando en tal condicion se entenderan realizados TAIl y por tanto
sujetos al IVA cuando el destinatario de los citados servicios tenga en dicho
territorio la sede de su actividad econdmica, o tenga en el mismo un
establecimiento permanente o, en su defecto, el lugar de su domicilio o residencia
habitual, siempre que se trate de servicios que tengan por destinatarios a dicha
sede, establecimiento permanente, domicilio o residencia habitual, con
independencia de dénde se encuentre establecido el prestador de los servicios y
del lugar desde el que los preste.

En consecuencia con lo anterior, la DGT concluye que segun lo establecido en el
articulo 69.Uno de la Ley de IVA, los servicios de guia de turismo prestados por el
consultante, en el TAIl, a empresarios o profesionales de la Union Europea o de
terceros paises no establecidos en dicho territorio, no estan sujetos al IVA.

Direccion General de Tributos. Contestacion n° V3493-15, de 12 de noviembre
de 2015

Cursos de formacioén en linea — Exencién de ensefanza

En la presente contestacion la DGT se pronuncia respecto a la aplicacion de la
exencidon educativa a efectos del IVA, en el siguiente supuesto de hecho:

La mercantil consultante titular de una plataforma web firma un convenio con una
Universidad para a iniciar a través de la misma una actividad de cursos de
formacion en linea, satisfaciendo un canon a la Universidad por los contenidos.

La DGT viene a determinar, en primer lugar, la calificacion de la operacion. En este
sentido, trae a colacion el articulo 69.Tres.4°.F), asi como, el anexo Il de la
Directiva 2006/112/CE que incluyen el suministro de ensefianza a distancia en los
servicios suministrados por via electronica.
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Asimismo, la DGT recoge las precisiones que el Reglamento de la UE n°® 282/2011
de aplicacién de la Directiva de IVA establece con respecto a la consideracion de
prestaciones de servicio por via electronica:

I) En su articulo 7.3.j) preceptia que no abarcaran los servicios de ensefianza en
los que el contenido del curso sea impartido por un profesor por Internet o a
través de una red electronica, es decir, por conexién remota.

[I) Y enelpunto5 de suanexo | en el cual la citada Directiva matiza que debe
entenderse por ensefianza a distancia para ser calificada como servicio
electrénico aquella que dependa de Internet o de una red electronica similar
para funcionar, y cuya prestacién no necesite de intervencion humana, lo cual
incluye aulas virtuales, salvo cuando Internet o la red electrénica similar se
utilicen como simple medio de comunicacion entre el profesor y el alumno.

La DGT continda su andlisis sefialando la importancia de distinguir entre un servicio
de ensefianza impartido a través de una red electrénica y un servicio prestado por
via electronica de cara a determinar la aplicacion de la exencion y el alcance del
derecho a la deduccién de quien lo presta.

Ahora bien, en el supuesto de que los servicios puedan calificarse de un servicio
educativo, la exencion contenida en el articulo 20.Uno.9° de la Ley del IVA aplicara
siempre y cuando se den los requisitos que establece dicho articulo. No obstante,
si el servicio prestado por la consultante se califica de un servicio prestado por via
electronica no seria aplicable la referida exencion.

Por otro lado, en lo relativo al canon que la consultante abona a la Universidad por
impartir la materia asi como los gastos inherentes a la formacion, la DGT determina
en primer lugar, que dicha operacién tiene consideraciéon de prestacion de
servicios, tal y como establece el articulo 11 de la Ley de IVA.

En consecuencia con lo anterior, los pagos realizados por la consultante se
corresponden con prestaciones de servicios sujetas y no exentas del IVA en la
medida en que son prestados por empresarios o profesionales y los mismos no se
pueden incluir en ningun supuesto de exencion del articulo 20 de la dicha Ley del
Impuesto.

Asimismo, el canon pagado a la Universidad parece que, en las condiciones
sefialadas, no puede considerarse como un servicio educativo en la medida en que
supone la contraprestacion al derecho para poder prestar los servicios del
consultante pero no un servicio de naturaleza educativa en los términos del articulo
20.Uno.9° de la Ley de IVA.
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8. Direccion General de Tributos. Contestacion n° VV3506-15, de 13 de noviembre

de 2015

Hecho imponible — Compraventa de piezas y recepcion de servicios de reparacion
durante el periodo de garantia.

En esta contestacion, la DGT se ha pronunciado sobre el tratamiento que deben la
compraventa y los servicios de reparacion en el siguiente supuesto de hecho:

La entidad consultante es una sociedad cuya actividad principal consiste en la
produccion de energia eléctrica. Con ese fin, adquiere un parque edlico bajo la
modalidad ‘“llave en mano” a un fabricante extranjero. En el contrato de adquisicion
se contempla un periodo de garantia de dos afios, durante este periodo la
consultante advierte que la maquinaria garantizada no funciona correctamente y ha
de ser sustituida. En este escenario, la consultante se plantea cual debe ser el
tratamiento a efectos del IVA si procede ella misma (en ejecucion de la garantia) a
comprar la maquinaria que sirva para sustituir la averiada para después vendérsela
al fabricante que actlia como garante. Asimismo se cuestiona qué tratamiento
deben recibir los servicios de reparacion.

La DGT en su respuesta sefala que, con independencia del destino final de los
bienes y de las razones de mercado que llevan a la consultante a comprar los
bienes que transmitira a la entidad garante, lo cierto es que ésta Ultima actla en la
adquisicion en nombre propio y por ende sera destinataria de una entrega de
bienes, cuya puesta a disposicion se produce en el territorio de aplicacion del
Impuesto (TAI), sujeta al IVA.

Posteriormente, la venta de los bienes por parte de la consultante a la entidad
garante constituiria una operacion igualmente sujeta al Impuesto al no existir
desplazamiento de las piezas fuera del territorio de aplicacion del Impuesto. Esta
operacion, aclara el érgano decisor, debe computarse como volumen de
operaciones de la consultante y facturarse de acuerdo con las reglas generales del
Impuesto.

Finalmente, el servicio de reparacion prestado por la entidad garante sera una
operacion no sujeta al Impuesto pues supone el cumplimiento del compromiso de
reparacion que asumio el vendedor.

Direccién General de Tributos. Contestacién n° VV3645-15, de 23 de noviembre
de 2015

Agrupacion de Interés Econdmico — Servicios de limpieza en hospitales — Exencion

En la presente consulta, la DGT analiza la aplicaciéon de la exencién contemplada
en el articulo 20.Uno.6° de la Ley del IVA, en relacion con el siguiente supuesto de
hecho:

17



“La entidad consultante es una Agrupacion de Interés Econdémico cuyos socios son
varias sociedades residentes en Espafia cuya actividad consiste en la explotacion
de un hospital privado asi como la prestacion de servicios hospitalarios y sanitarios
en dicho hospital. Los socios prestan servicio principalmente exentos sin que la
prorrata llegue nunca a superar el porcentaje del 10 por ciento. La Agrupacién de
Interés Econdémico (A.l.E.) tiene por objeto realizacion de actividades de limpieza,
desinfeccién y esterilizacion de inmuebles e instalaciones sanitario-asistenciales,
servicio de lavanderia, servicios informaticos, servicios de restauracion y servicios
de mantenimiento de edificios e instalaciones sanitario-asistenciales. La A.l.E. no
pretende la obtencion de beneficio alguno limitdndose a repercutir el coste de la
prestacion de servicios a sus socios. La A.l.E. tiene reconocida expresamente la
aplicacion de la exencion prevista en el articulo 20.Uno.6° de la Ley del impuesto
por acuerdo de la AEAT de fecha 12 de febrero del 2001.”

De acuerdo con el criterio mantenido por la DGT en los ultimos afios, para poder
aplicar la exencion del articulo 20.Uno.6° de la Ley del IVA, es necesario que
concurran una serie de circunstancias.

Asi, se exige, entre otros requisitos, que los servicios prestados deben ser
necesarios para el desarrollo de las actividades empresariales de los socios y
utilizarse directa y exclusivamente en las actividades de los socios que
fundamentan la exencion.

Teniendo en cuenta lo anterior, ese Centro Directivo entiende que, aunque no
puede afirmarse, como regla general, que un servicio de limpieza o bien de
seguridad o de llevanza de la contabilidad u otros de caracter meramente
administrativo, no cumplan con la mencionada condicién, en el supuesto de hecho
de la consulta parece deducirse que la limpieza de centros hospitalarios y
desinfecciéon de su instrumental no puede ser considerada como un servicio con
una particularidad tal que lo convierta en directamente necesario para la prestacion
de los servicios de hospitalizacion o de asistencia sanitaria en los términos
sefialados.

De esta manera, la DGT ratifica su criterio expresado en la contestacion a la
consulta V2164-11, concluyendo que la exencién de referencia no resulta de
aplicacion a los servicios de limpieza prestados por la Agrupacion de Interés
Econdmico consultante a sus socios que explotan un centro hospitalario.
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10.

11.

Direccion General de Tributos. Contestacion n° V3651-15, de 23 de noviembre
de 2015

Régimen especial de grupo de entidades — Cumplimiento subjetivo de los requisitos
— atribucion de la mayoria de otra entidad cabecera

A partir del siguiente supuesto de hecho, la DGT analiza si es procedente que la
consultante continte aplicando el régimen especial de grupo de entidades:

“La entidad consultante es cabecera de un grupo que aplica el regimen especial de
grupo de entidades previsto en el articulo 163.quinquies y siguiente de la Ley
37/1992. Tiene previsto atribuirse la mayoria de los derechos de voto de otra
entidad cabecera de otro grupo mediante un acuerdo de sindicacién del voto o
mediante cesion de uso de participaciones sociales.”

En primer lugar la DGT viene a reiterar su doctrina en relacion a la aplicacion del
régimen especial del grupo de entidades desgranando el articulo 163.quinquies de
la Ley del IVA. En patrticular, reitera la exigencia del cumplimiento de tres érdenes
de vinculacion: econdmica, financiera y de organizacion a las entidades de grupo.

En segundo lugar y de acuerdo con el escrito presentado, la consultante tiene
previsto asegurarse el control efectivo de la entidad cabecera de otro grupo
mediante un acuerdo de sindicacion del voto o mediante cesion de uso de
participaciones sociales.

Sentado lo anterior, y debida cuenta que la Ley presupone que cumpliendo el
vinculo financiero, que garantice el control efectivo de la entidad dependiente, los
requisitos de vinculacién econémica y organizativa se entienden cumplidos, la DGT
concluye que, en el presente caso, en la medida que existe un control financiero de
la entidad dependiente, a través de una participacién de mas del 50 por ciento en
los derecho de voto que determinan el control efectivo de la entidad, se cumplen
los requisitos de la Ley del IVA que permiten aplicar el citado régimen.

Direccion General de Tributos. Contestacion n° V3661-15, de 23 de noviembre
de 2015

Sujecién al Impuesto — Derecho de retracto - Indemnizacion

A partir del siguiente supuesto de hecho, la DGT analiza si es procedente que el
consultante, habiendo ejercido el derecho de retracto en una compraventa de
inmueble, abone al comprador el IVA que éste ultimo soportod:
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12.

“La entidad mercantil consultante, a través del ejercicio de retracto, ha adquirido un
local comercial habiendo soportado la correspondiente cuota del Impuesto sobre el
Valor Anadido. A tal efecto, previamente, ha tenido que indemnizar al primer
comprador con los gastos en que incurrio, entre los que se encuentra el Impuesto
sobre el Valor Afiadido que este soporto.”

En primer lugar, la DGT, de acuerdo con el informe de fecha 21 de abril de 2009 de
la Abogacia del Estado de Hacienda y Financiacion Territorial, de la Secretaria de
Estado de Hacienda y Presupuestos del Ministerio de Economia y Hacienda,
especifica que se debe entender que se han producido dos transmisiones
patrimoniales perfectamente validas y con plenitud de efectos: la inicial a favor del
adquirente demandado de retracto, y la posterior a favor de la entidad consultante
retrayente como consecuencia de la sentencia judicial firme.

Adicionalmente, hay que tener en cuenta que el articulo 1518 del Cédigo Civil
establece que “el vendedor no podra hacer uso del derecho de retracto sin
reembolsar al comprador el precio de venta, y ademas los gastos del contrato y
cualquier otro pago legitimo hecho para la venta asi como los gastos necesarios y
Gtiles hechos en la cosa vendida.

Por todo lo anterior, la DGT establece que el consultante deberé hacer frente al
pago del importe de los gastos en que incurrié el primer adquirente que se
determine por el juez, incluido, en su caso, el importe del IVA, al tipo que
corresponda, que gravo la transmision del local al primer adquirente. Al ser este
pago una indemnizacion, no constituye operacion sujeta al Impuesto por la que se
deba repercutir IVA alguno.

Direcciéon General de Tributos. Contestacion n° V3753-15, de 26 de noviembre
de 2015

Deducibilidad del IVA — Comunidad de bienes — Factura emitida a personas fisicas
La DGT analiza la posible deducibilidad del IVA en el siguiente supuesto de hecho:

“Posibilidad de que la comunidad de bienes se deduzca el Impuesto soportado en
la adquisicion del local, y que se documenta en factura recibida por las dos
personas fisicas. En caso negativo, posibilidad de solicitar al transmitente la
emision de factura a nombre de la comunidad de bienes, aunque ésta se haya
constituido con posterioridad a la compra del inmueble.”

En primer lugar, la DGT determina que la constitucién de una comunidad de bienes
por la propiedad indivisa del inmueble que se destinara al arrendamiento, supone
gue dicha comunidad ostente la condicién de sujeto pasivo a efectos del IVA.
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Una vez sefialado lo anterior, la DGT analiza los articulos 92, 94 y 97 de la Ley del
IVA indicando que ha de matizarse el planteamiento de los mismos a la luz de la
jurisprudencia del Tribunal de Justicia de las Comunidades Europeas, en particular
en la sentencia de 21 de abril de 2005, Asunto C-25/03.

En concreto y tras desgranar la cuarta cuestion prejudicial planteada en la citada
sentencia, la DGT indica que a los efectos de que la comunidad de bienes ejercite
el derecho a la deduccion de las cuotas soportadas en la adquisicion del local,
tendran validez las facturas expedidas a nombre de cada uno de las dos
integrantes de la misma que adquirieron el local en proindiviso. Esto se debe
fundamentalmente a que, en el presente supuesto, el posible riesgo de abuso o
fraude queda excluido, considerando que la propiedad del inmueble y su atribucién
concreta estan plenamente identificadas.

A pesar de lo anterior, la DGT matiza que podra solicitarse al transmitente del local
la emision de una factura rectificativa en la que conste como adquirente del local
comercial la citada comunidad de bienes, de acuerdo con lo dispuesto el articulo 15
del Reglamento por el que se regulan las obligaciones de facturacion.
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IV.Country Summaries

Americas

Costa Rica

New technical regulation on pharmaceutical products and human medicinal
products (imported and domestically produced)

Executive Decree no. 39294-S, published in Section no. 101 of the Official Gazette on
26 November 2015, brought into force the new technical regulation “RTCR 470: 2014
Pharmaceutical products, human medicinal products. Administrative provisions on
bioequivalence, intellectual property, homeopathic medicines and sanitary registration
and import”.

The technical regulation extends the provisions of the Central American technical
regulation “RTCA 03.11.59: 11 Pharmaceutical products. Human medicinal products.
Sanitary registration requirements”, by establishing national provisions on intellectual
property, therapeutic equivalence and administrative requirements under which sanitary
registration is granted for human medical products and homeopathic medicines.

The new regulation applies to human medicinal products sold in Costa Rica, whether
imported or domestically produced, except for magistral formulae.

Biological and biotechnological medicinal products must be registered under the terms
of the new technical regulation, technical regulation “RTCR 440: 2010 Regulations for
the Registration and Control of Biological Medicines”, and the Central American
Technical Regulation “RTCA 03.11.59: 11 Pharmaceutical products. Human medicinal
products. Sanitary registration requirements”.

Finally, the Decree repealed Decree no. 28466-S (2000), which refers to “Regulations
for the Registration, Control, Import and Advertising of Medicines”, with effect from 26
November 2015.

The new technical regulation enters into force from its publication in the Official Gazette.
Implications of the new regulation

Costa Rican companies that export, distribute, market, prescribe and/ or promote
medicinal products for human use will need to comply with the provisions of this new
national technical regulation and the respective Central American technical regulations,
in order to undertake the corresponding sanitary registration of products with competent
authorities, previously the import and customs clearance in Costa Rica.
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United States
City of Chicago Personal Property Lease Tax amendment

As part of the Chicago 2016 Budget Proposal, Mayor Emanuel recently signed the 2016
Revenue Ordinance (S0O2015-7403). SO2015-7403 amended various sections of the
Chicago Revenue Ordinance, including the following changes made specifically to
Chicago Revenue Ordinance Article |, titled the ‘Personal Property Lease Transaction
Tax’ (Lease Tax), as applied to cloud computing (i.e., nonpossessory computer leases):

- The amendment of the Lease Tax to codify the specific application of the lllinois
Mobile Telecommunication sourcing rules for determining which customers and
charges are subject to the tax where a user accesses the provider's computer from
a mobile device.

- A reduction in the tax rate from 9% to 5.25% for cloud-based services where
customers access their own data or information.

- The addition of a ‘small new business’ exemption from the Lease Tax.

The small new business exemption and tax rate reduction were both effective 1 January
2016, while the sourcing amendment was effective upon passage and publication of
S02015-7403.

Trade Preferences

United States-Iran
Relief of U.S. sanctions against Iran

On 16 January 2016, the Joint Comprehensive Plan of Action (JCPOA) was fully
implemented between the U.S. and Iran after the International Atomic Energy Agency
(IAEA) verified that Iran has implemented its key nuclear-related measures. Therefore,
the U.S. Office of Foreign Asset Controls (OFAC) has lifted certain sanctions on Iran.
Specifically, OFAC has removed ‘secondary’ sanctions on non-U.S. persons outside of
the U.S (generally including foreign subsidiaries but not branches of U.S. parent
companies) related to financial, banking and insurance activities, as well as certain
sanctions in the areas of energy and petrochemicals, shipping, precious metals,
industrial metals, commercial aircraft and automotive. OFAC implemented a new
General License H to allow for these non-U.S. persons to engage in these activities with
Iran. Additionally, OFAC established a new general license to allow for the import into
the U.S. of Iranian-origin carpets and certain foodstuffs. OFAC has also made revisions
to its List of Specially Designated Nationals (SDN) and Blocked Persons, Foreign
Sanctions Evaders List and/ or Non-SDN Iran Sanctions Act List to remove certain
individuals and entities. To assist the community, OFAC has published a number of
guidance documents to provide further details on the changes to the sanctions on Iran.
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The ‘primary’ sanctions and U.S. controls on the export or re-export of goods,
technology, and services to Iran per the OFAC, Export Administration Regulations
(EAR) and International Traffic in Arms Regulations (ITAR), for the most part remain in
place. In addition, U.S. companies are still faced with the difficulties of operating in Iran
and entering this market, including remaining restrictions on U.S. dollar clearing and the
lack of access between the U.S. and Iranian financial systems, the regulatory and
political obstacles in Iran, and expected stringent enforcement for sanctions violations
from the U.S. authorities.

Asia Pacific

India

Expenditure for pre-delivery inspection and after sale service not included in
value for paying excise duty

Excise duty is payable on the transaction value, which covers within its purview the
price of the goods and includes any amount that the buyer is liable to pay by reason of
sale or in connection with sale.

In this case, the assessee is a two-wheeled motor vehicle manufacturing company. The
arrangement of the assesse with their dealer was such that services of pre-delivery
inspection and after sale service were to be undertaken by the dealer on their own
account. The tax authorities proposed to include the said expenditures in the transaction
value of the assessee for the purpose of charging excise duty, on the ground that such
expenses incurred by the dealer from the margin allowed to them by the assessee were
selling expenses of the manufacturer assessee.

The Supreme Court observed that the services of pre-delivery inspection and after sale
service were provided by the dealers on their own account and not on behalf of the
assessee. The court further pointed out that where the assessee has sold his goods to
his dealer and the dealer thereafter incurs expenditure on after sale service, the same
cannot be added back to the sale price charged by the assessee from the dealer for
computing value. This was more so, where after sale service was many weeks after the
goods were sold.

Thus, the court held that expenditure on pre-delivery inspection and after sale service
were not to be included in the value for excise duty purposes.

Previously, the Larger Bench of Tribunal and Bombay High Court had taken
contradictory views on this issue. Therefore, this decision of the Supreme Court will now
settle this issue once and for all, thereby bringing welcome relief for the industry.

24



Kazakhstan

Export customs duty rates on crude oil

The Ministry for the National Economy issued Order Ne 18 on 20 January 2016 reducing
export customs duty rates on crude oil from USD 60 per tonne to USD 40 per tonne.

The Order came into force the day after its official publication, which was on the
www.adilet.zan.kz website on 22 January 2016, and covers relations arising from 1

January 2016.

Malaysia

Amendments to GST regulations and orders

Amendments to the GST Regulations, GST Relief Order, GST Exempt Supply Order
and GST Zero Rated Supply Order have recently been published in the Malaysia
Federal Gazette. The amendments took effect from 1 January 2016.

Below is a summary of Deloitte Malaysia’s understanding, at this stage, of the key

changes.

GST Exempt Supply
Order Item 22, Second
Schedule

1. GST Zero Rated Supply
Order Item 2, First
Schedule

2. GST Zero Rated Supply
Order Item 23, Second
Schedule

Additional exemption on
passenger transportation in aircraft
of economy class operated by an
operator for the route specified
under the Rural Air Services (RAS)
Agreement.

Addition of controlled drugs,
medical devices and some other
vegetables and basic food items
into the zero rated list.

Services comprising the arranging
of “inbound tours” have been
removed from the zero rated list.

This is consistent with the Budget
2016 announcement. According to
the information from Ministry of
Transport on RAS, the currently
appointed operator to provide air
services on specified routes within
and between Sarawak, Sabah and
Labuan is MASWings.

Only economy class domestic
fares on routes within East
Malaysia, by the operator under
the RAS Agreement, are exempted
from GST. The exemption does
not extend to other transport
services undertaken by MASWings
within East Malaysia.

This is consistent with the Budget
2016 announcement. Several
items such as peas (Pisum
sativum) and manioc (cassava)
were removed from the list at the
same time.

This indicates these services
should be standard rated from 1
January 2016.
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3. GST Zero Rated Supply
Order Item 27, Second
Schedule

4. GST Relief Order Item
5(c), First Schedule

5. GST Relief Order Iltem
16, First Schedule

6. GST Relief Order Iltem
1&3, Second Schedule

7. GST Regulations —

Regulation 38(1)(e)

8. GST Regulations —
Regulation 41

Expansion of zero rating for online
services for newspapers to include
journals and certain reading
materials.

The words “Universities and
University Colleges Act 1971
(UUCA)” have been deleted; and
the person to sign the relief

certificate has been changed to the

DG of Higher Education or any
other officer authorized by him.

The relief for acquisitions of the
specified teaching aids has also
been extended to Skills Training
Providers that conduct training
programs accredited under the
National Skills Development Act
2006.

Relief is now given to the re-
importation of goods after being
exported for promotion, research
or exhibition; or under lease, hire
and rental contract.

No relief certificate is required for
fundraising activities and
purchases at duty free shops.

The timing for claiming input tax
credit in relation to imported
services has been revised to either
the payment date or invoice date,
depending on which date is
applied when accounting for the
output tax.

Treatment of financial supplies as
incidental financial supplies is no
longer available in respect of such
supplies made by investment
holding companies.

Online journals and reading
materials under tariff codes
4905.91.000 and 4911.99.300
should be zero rated from 1
January 2016.

Institutions established under the
UUCA may no longer enjoy GST
relief when acquiring the specified
teaching aids.

In addition, the institution’s vice
chancellor may no longer be
authorized to sign the relief
certificate, and there may be
additional time and process
required to obtain the approval
from DG of Higher Education.

This is consistent with the Budget
2016 announcement.

Relief on the goods and services
supplied in a fund raising event
would still be subject to approval
from the Director General of the
Royal Malaysian Customs
Department, among other
conditions.

This is a significantly improved
outcome as it seems to align with
the proposed changes on time of
supply for imported services and
consequently there should be no
timing difference between
accounting for output tax and
claiming input tax under the
reverse charge regime. As a result,
the reverse charge process may
now be simply a paper trail rather
than causing a cash flow
consequence.

Investment holding companies
may become mixed suppliers
following this change, with the
result that partial exemption,
annual adjustment and capital
goods adjustments may be
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GST Regulations —
Regulation 58

GST Regulations —
Regulation 91

This amendment provides for the
rewording of “registered person” to
“taxable person” and deletion of
sub-paragraph (e) that describes
the period of capital goods
adjustments.

Minor rephrase to clarify that a
registered person can apply for the
Approved Toll Manufacturer
Scheme if the total value of
supplies made to any person who
belongs in a country other than
Malaysia is above MYR 2 million.

The relevant legislation is available here:

GST (Amendment) (No. 2) Regulations 2015.

GST (Relief) (Amendment) (No. 2) Order 2015.

applicable. This is potentially a
significant change for these
entities.

Capital goods adjustments (for
mixed suppliers) should now apply
when a person is registered or
liable to be registered, as opposed
to under the old provision where
the same adjustments are only
applicable after a person is
registered for GST.

This clears the previous confusion
over whether each supply to a
foreign person would need to
exceed MYR 2 million in order to
participate in ATMS.

GST (Exempt Supply) (Amendment) (No. 2) Order 2015.

GST (Zero-Rated Supply) (Amendment) (No. 2) Order 2015.

New Customs online system for declaration, payment and clearance

uCustoms is a new Customs online system developed by the Royal Malaysian Customs
to serve as the country’s National Single Window for the declaration, payment and

clearance of goods. Upon full implementation, uCustoms will effectively replace the

current Customs system, i.e., Sistem Maklumat Kastam (SMK), which is not fully
automated.

Under the new Customs online system, traders will be able to manage permit/ licensing
and Certificate of Origin applications including the payment of customs duties and
border taxes. The system will also be integrated with relevant trade-related agencies in
order to facilitate relevant import/ export approvals. With consistent operating

procedures, minimal people intervention and accessible via the Internet, uCustoms is

intended to ease the process for the declaration of goods and payment of customs
duties/ taxes at the Customs checkpoints in Malaysia.
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The roll out for the Registration and Broker Affairs Module scheduled for January 2016
has been postponed due to technical issues. uCustoms is expected to go live in
January 2017.

Singapore
Revised security requirements for liquor and tobacco products

Traders or their appointed Declaring Agent are currently required to furnish security to
Singapore Customs for the importation or payment of duty of dutiable goods.

With effect from 1 April 2016, traders or their Declaring Agent will also be required to
furnish security to Singapore Customs for the following types of cargo movement
involving liquor or tobacco products:

- Movement between Licensed Warehouses.
- Export from Licensed Warehouse by sea or air.
- Import for re-export by road.

- Transhipment under ‘Through’ Bill of Lading or Air Waybill through Customs territory
with outward movement by road.

- Transhipment under ‘Non-Through’ Bill of Lading or Air Waybill through Customs
territory with outward movement by road.

- Export from Licensed Warehouse by road.

All traders and their Declaring Agents must ensure that sufficient security is lodged with
Singapore Customs by 1 April 2016 to ensure timely processing of the relevant
TradeNet® permit(s).

Trade Preferences

China-Australia

China-Australia Free Trade Agreement entered into force on 20 December 2015

The China-Australia FTA (ChAFTA) entered into force on 20 December 2015. Upon
entry into force, the ChAFTA will mean that:

- 86% of Australia’s exports to China will be duty free, with the percentage increasing
to 96% by 1 January 2029.

- 82% of China’s exports to Australia will be duty free, with the percentage increasing
to 100% by 1 January 2019.
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China will have greater access to natural resources and finished products like high-
guality food. Australia will also benefit from reduced duty rates on Chinese-made goods
such as clothing.

To take advantage of preferential tariffs under ChAFTA, the imported goods must
satisfy the Rules of Origin, and be evidenced with either:

- A preferential Certificate of Origin from the issuing authorities, or

- A Declaration of Origin issued by the supplier who has obtained an advance ruling
issued by the Customs authority in the importing country.

ChAFTA permits retrospective Certificates of Origin to be issued within 12 months of the
date of export provided there is a ‘valid reason’ as defined in the text of ChAFTA.
However, interest cannot be recovered upon refund of overpaid duties, if any.

Kazakhstan
Kazakhstan’s accession to World Trade Organization

Resolution of Eurasian Economic Commission Board Ne 59 dated 14 October 2015
approved the list of goods in respect of which Kazakhstan applies import customs duty
rates lower than CCT EEU (1,347 commodities) and amounts of such import duty rates
in accordance with the commitments accepted as a condition of joining the World Trade
Organization (the ‘reduced rates’).

The full text of the document can be found on the official EEC website and EEU legal
portal.

The Resolution entered into force 11 January 2016.
Korea

South Korea’s three bilateral FTAs with China, Vietnam and New Zealand entered
into force on 20 December 2015

The Korea-China FTA (CKFTA), Korea-Vietnam FTA (VKFTA), and Korea-New Zealand
FTA (KNZFTA) entered into force on 20 December 2015.

The following table summarizes highlights of the tariff reductions for the above
mentioned Free Trade Agreements:
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_ Highlights of tariff reductions schedules:
- Immediate tariff reductions for 50% of Korea’s and 20% of China’s tariff

lines starting 20 December 2015.
CKFTA
More than 90% of all products traded between the 2 countries will be

eliminated over a period of 20 years.

95.4% of Korea'’s tariff lines and 89.9% of Vietnam'’s tariff lines will have

their tariffs eliminated within 15 years from 20 December 2015.
VKFTA
Most Vietnamese textile and garment products exported to Korea will enjoy

tariffs of 0% instead of 8-13%.

Immediate tariff reductions for 76.5% of Korea’s and 85.7% of New

Zealand’s tariff lines.
KNZFTA
98% of Korea’s and 100% of New Zealand’s tariff lines will have their tariffs

eliminated upon full implementation of the KNZFTA.

In addition to immediate tariff eliminations/ reductions for certain tariff lines on 20
December 2015, the second round of tariff reduction started on 1 January 2016.

The three FTAs are expected to bring about a 1% increase of GDP, a USD 15.1 billion
improvement in customer benefit, the creation of 55,000 jobs, and a USD 600 million
improvement in the trade balance to Korea.

Vietnam
Vietnam to reduce import tariffs on auto parts by 2016

Under the ASEAN Trade in Goods Agreement (ATIGA), the Vietham Ministry of Finance
has proposed to eliminate import tariffs for various automobile parts and spare parts by
the end of 2016, two years ahead of schedule in 2018.

In addition, the import tariffs are also lowered under the ASEAN FTA with Korea, Japan
and China, whereby:

- Import tariffs on vehicle engines imported from South Korea will be reduced to 3%
from 20% in 2016.

- Import tariffs on gearboxes and accessories used in trucks imported from South
Korea and Japan will be reduced to 0% in 2016, ahead of the originally planned
schedules of 2018 and 2019.

- Import tariffs on auto parts from China will be 0% by 2018.

The tariff reductions are aimed at supporting the development of Vietham’s automotive
industry.
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EU-Vietnam Free Trade Agreement signed and concluded

The European Union (EU) and Vietnam officially signed the EU-Vietnam Free Trade
Agreement (EVFTA) on 2 December 2015, after 14 rounds of intensive negotiations
which began in 2012. Both parties agree to complete the ratification process on the deal
as soon as possible for the FTA to take effect from the beginning of 2018. Vietnam is
the second ASEAN country to sign an FTA with the EU, after Singapore in 2014.

Under the EVFTA, the parties shall eliminate over 99% of all customs tariffs. Vietnam’s
commitment is to liberalize 65% of import duties on EU exports upon implementation,
and the remaining tariffs over a 10-year period. The EU tariffs will be eliminated over a
7-year period. For remaining tariff lines, both parties will grant each other certain tariff
quota or partial tariff reductions.

Major Viethamese export products qualifying for EU preferential tariffs include textile
products, footwear, seafood, rice products, and some agricultural products. In return,
Vietnam will remove/ reduce tariffs on EU consumer electronics, automobiles, drugs
and medicines, textile fabric, alcohol and various meats.

The agreement also covers non-tariff barriers to trade and other trade-related aspects
such as public procurement, regulatory issues, competition policies, services,
investment, intellectual property rights, and sustainable development.

EMEA

European Union
Delegated Act and Implementing Act of the Union Customs Code

The Delegated Act (DA) and the Implementing Act (I1A) of the Union Customs Code
(UCC) were officially published on 29 December 2015.

These regulations entered into force on 18 January 2016, the 20w day following the date
of publication. The 1A and DA will apply as of 1 May 2016.

The Regulations can be found in the Official Journal of the European Union L 343.

In addition to the DA and IA, the European Commission also adopted a delegated act to
provide for transitional rules for economic operators and customs authorities pending
the introduction of new IT systems. This is the so-called Transitional Delegated Act
(TDA). It is expected that not all Member States will have their IT systems updated and
running as required based on the UCC before 1 May 2016. This will mean that
economic operators will have to exchange data, etc. with the customs authorities in an
alternative way. Therefore the TDA provides for transitional provisions on the exchange
and storage of data in the absence of certain IT systems. The Act lays down rules for,
amongst others, the use of existing systems or the use of paper forms, to allow
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implementation of the UCC while work continues on the development and deployment
of the relevant IT systems. These transitional rules will apply from 1 May 2016 until the
respective IT system has been updated or deployed. The last system should however

(according to planning) be deployed at the end of 2020.

2016 Commodity Codes

The European Commission has recently published the Combined Nomenclature
applicable as of 1 January 2016. As a consequence, from 1 January 2016 the new
commodity codes must be used for customs operations, Intrastat declarations, etc.

The Combined Nomenclature is available in Commission Implementing Regulation
(EU) 2015/1754.

Belgium
Belgian VAT code aligned with Skandia case

In the Skandia case, the Court of Justice of the European Union ruled that supplies of
services from an overseas head office to a branch, which is part of a VAT group in an
EU Member State, should be subject to VAT.

In the past, such supplies remained untaxed as the head office and branch are part of
the same legal person.

The government has now abolished a specific anti-abuse rule that aimed to tax
recharges from a foreign establishment into a Belgian VAT group. This legislative
change confirms that the taxation of such internal recharges has become the general
rule.

Supplies from an overseas head office to a branch were in the past considered outside
the scope of VAT (the CJEU case, FCE Bank), as the head office and branch constitute
one legal person.

In order to counter abusive recharges, the Belgian VAT code laid down an anti-abuse
measure stating that services supplied by an oversees head office to a branch are
taxable if the branch formed part of a VAT group. It was, however, accepted that the
anti-channelling measure only applied if the branch recharged the services to other
members of the VAT group.

In the 2014 Skandia case, the CJEU ruled that supplies of services from an overseas
head office to a branch, which is part of a VAT group in a Member State, should be
subject to VAT.

The Skandia judgment therefore makes the anti-abuse measure redundant, so it has
been removed from the Belgian VAT code.
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Since 1 July 2015, the Belgian tax authorities have been applying the Skandia case, in
accordance with which all services between a head office and branch are subject to
VAT even when no recharge is made to other members of the VAT group.

Reduced VAT rate of 6% for construction and renovation of school buildings

From 1 January 2016, the transfer of ownership and the transfer of ‘rights in rem’
subject to VAT, renovation work, and immovable leases of school buildings destined for
VAT exempt education can benefit from the reduced 6% VAT rate.

From 1 January 2016, the VAT rate of 6% (instead of 21%) can apply to the below
transactions related to school buildings used for VAT exempt education:

- The supply of ownership and the supply of rights in rem subject to VAT. The latter
implies that the 6% rate can only apply if the transfer of ownership or the
establishment of the right in rem takes place before 31 December of the second
year after the building has been occupied.

- Immovable work with the exception of cleaning.
- Animmovable lease of a school building subject to VAT.
Reduced VAT rate for renovation of private dwellings

From 1 January 2016 only private dwellings that are in use for at least 10 years can
benefit from the 6% VAT rate for renovation; in the past 5 years sufficed. There is a
transitory period for buildings in use between 5 and 10 years.

One of the conditions that must be met to benefit from the reduced 6% rate for
renovation work on private dwellings is that a certain number of years must have
passed since the first time the building was put into use. As from 2016 this condition
increased from 5 to 10 years.

The authorities introduced transitional measures for renovation works to private
dwellings in use between 5 and 10 years (i.e., in use since 2007, 2008, 2009 and 2010).
Buildings which qualify for the 6% rate under the old rules and for which the renovation
works are subject to an agreement with a fixed date before 2016, or subject to a
building permit or a building notification filed before 2016, can continue to benefit from
the 6% rate if the invoices are ultimately issued on 31 December 2017.

In principle, the new condition should have been applied as from 1 January 2016.
However, as the legislation is not yet published, the old rules can still be applied at
present.
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Croatia
Amendments to VAT Regulations

Amendments to the Croatian VAT Regulations entered into force on 8 December 2015.
The most important amendments relate to the tax treatment of food donations and
taxation of exchange rate differences in financial leasing arrangements. Other
amendments provide a clarification on the tax base elements for motor vehicle
transactions, and introduce new rules on the exemption of goods imported for the
benefit of disaster victims and proportional input VAT deduction.

Food donations

From 8 December 2015, the VAT Regulations prescribe that the donation of food,
undertaken to prevent its destruction, protect the environment and provide aid to end
users pursuant to special regulations governing the donation of food, exclusively to non-
profit entities who participate in the food donation chain, of up to 2% of the taxpayer’s
previous year revenues, are not subject to VAT in Croatia.

Food donations that do not exceed 2% of the taxpayer’s previous year revenues would
also not be subject to VAT when given directly to private individuals in case of natural
disasters, provided that such donations are carried out in accordance with the relevant
regulations.

Accordingly, all other food donations under normal circumstances (excluding natural
disasters), i.e., those given to recipients who are not non-profit entities participating in
the food donation chain and those for an amount above 2% of the taxpayer’s revenues,
would be subject to VAT.

Under the new rules, taxpayers that make food donations free of charge must report
those on the prescribed form — ‘Report on executed donations’ (DONH Form).

Exchange rate differences

The amendments to the VAT Regulations prescribe that exchange rate differences,
arising from a currency clause, following the delivery of the goods under a financial
lease are regarded as an element of a financing service (interest) and are VAT exempt.

Other amendments

The new rules clarify that the VAT tax base for motor vehicle transactions should not
include the special tax on motor vehicles if a vendor is a registered motor vehicle
vendor or a leasing company, provided that it does not purchase the motor vehicles for
its own purposes, but for further sales.
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The amendments also introduced new rules requiring the possession of a certified CIM
(a bill of lading) as proof of the VAT exemption for the rail transport of goods, when a
transit procedure is applied. Also, when applying the export exemption, taxpayers
should ensure appropriate documentation. By use of the paper customs declaration, the
proof of exportation for VAT purposes is the original declaration certified by the exiting
customs office. The amendments abolish (from 8 December 2015) the VAT exemption
for imports of materials and equipment for the rebuilding of disaster affected areas
carried out by authorized institutions and humanitarian and charitable legal entities.

Finally, from 8 December 2015, the VAT Regulations prescribe that all taxpayers,
irrespective of their reporting period (monthly or quarterly), must deduct input VAT
during the first reporting period of the current year on the basis of pro-rata assessed in
the December VAT return. Prior to the amendments, taxpayers who filed VAT returns
on monthly basis were allowed to apply the previous year pro-rata when deducting input
VAT during the first reporting period of the current year.

Finland

Increase in VAT registration threshold from 1 January 2016

From 1 January 2016, the VAT registration threshold increased from EUR 8,500 to EUR
10,000 and the second threshold (graduated relief from output VAT) from EUR 22,500
to EUR 30,000.

Where they have exceeded the registration threshold of EUR 10,000, small businesses
must be registered and pay VAT, but a graduated relief (from output VAT) is available
until they reach a second threshold of EUR 30,000. That relief decreases as turnover
increases.

Right to deduct input VAT on purchases related to services in scope and out of
scope of VAT

On 22 December 2015, the Finnish Supreme Administrative Court (SAC) gave a ruling
(KHO:2015:184) which considered a co-operative enterprise’s right to deduct input VAT
on its purchases made during the fiscal years 2008 and 2010.

Co-operative Enterprise A had four subsidiaries (Company B, Company C, Company D
and Company E) in the 2008 year. The subsidiaries undertook businesses in scope and
out of scope of VAT. In 2010 Co-operative Enterprise A also had subsidiary Company
F. Company F was a mutual real estate company and Co-operative Enterprise A was its
only shareholder. Co-operative Enterprise A undertook rental business in scope of VAT
via Company F. Co-operative Enterprise A sold administrative services in scope of VAT
to Companies B and C, which were only undertaking business out of scope of VAT. In
addition, Co-operative Enterprise A received dividend income from its subsidiaries.
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Co-operative Enterprise A employed two people. According to Co-operative Enterprise
A, during year 2008, 15% and during year 2010, 45% of its personnel’s time (i.e., the
labor input) was related to the business in scope of VAT (i.e., administrative services
and rental business).

According to the earlier decision of the Finnish Administrative Court, Co-operative
Enterprise A had a right to deduct 15% of the VAT for the year 2008 based on the labor
input and also the corresponding share of the co-operative enterprise’s overhead cost.
In total, the deductible part of the VAT for the year 2008 was 27.75%. For the year
2010, in total 69.85% was considered as deductible based on the same method.

The SAC confirmed that the labor input could be used to determine the VAT deductible
part of the costs.

Deductibility of overhead costs resolved by principle of protection of legitimate
expectations

In a ruling of the SAC (KHO:2015:183), Company A was a parent company of a group
of companies. Company A had many subsidiaries and associated companies during the
period in question. Company A provided taxable administrative services to three of
these companies. For other companies, Company A acted as a mere holding company.
In addition, Company A undertook other operations in and out of scope of VAT (e.g.,
taxable and VAT exempt rental business and acting as a parent company). Dividends
derived from the subsidiaries and associated companies formed the majority of
Company A’s income. Company A had on average three employees.

Company A had fully deducted the VAT related to its overhead costs. During a tax audit,
the deductible part of the overhead costs had been calculated based on the relation
between Company A’s taxable income and its total revenues (including also interest and
dividends derived from the subsidiaries and other companies). Company A complained,
and claimed that the deductible part should be calculated based on the relation between
its taxable and tax exempt income (i.e., by excluding interest and dividends from the tax
exempt income).

According to the SAC, neither of the allocation methods of VAT deductions presented
(by Company A or the tax authorities) were fully in compliance with the Finnish VAT Act.
However, the SAC considered that as Company A had acted in accordance with the
current taxation practice at the time when it had fully deducted the VAT related to the
overhead costs, the question should have been solved to the benefit of the taxpayer by
the Finnish VAT act 176 § concerning the principle of protection of legitimate
expectations. Therefore, the appeal of Company A was approved.
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VAT liability of a non-profit organization

On 14 December 2015, the SAC gave a ruling (KHO:2015:179) concerning a non-profit
organization A, which transferred its rehabilitation services to Company B. Company B
was a subsidiary of a subsidiary to the non-profit organization A. After the transfer non-
profit organization A began to charge support services related to the rehabilitation
services (e.g., calculation, data administration, communication and management
services) to Company B, as the work was done by the non-profit organization A’'s own
staff. The services were charged on a cost price.

The SAC considered that the supply of support services was in the form of business
intended in the Finnish VAT Act 1 §, but the income received from the sale of the
support services was not considered as business income for the non-profit organization
intended in the Finnish VAT Act 4 8. Therefore, the non-profit organization A was not
liable for VAT for the sale of support services to Company B. The fact that A had
voluntarily opted for VAT for its forestry business did not have an effect on the decision,
as the income derived from the forestry business could be easily separated from the
support services which were rendered to Company B.

Before this decision, the fact that a non-profit organization had voluntarily opted for VAT
on a certain business area, triggered automatically a VAT liability for other business
areas as well, when carried out in the form of business intended in the Finnish VAT Act.

France

CJEU rules that airlines must pay VAT on sums paid for tickets that passengers
did not use

The Court of Justice of the European Union has delivered its judgment in the joined
cases of Air France-KLM and Hop!-Brit Air SAS.

It decided that the airlines had to pay VAT on sums paid for tickets that passengers did
not use where they are unable to obtain a refund for these tickets (non-refundable
tickets or exchangeable tickets that have expired). According to the Court, the sum
retained by the airline companies is not intended to compensate for prejudice, but
constitutes remuneration for a service, even where the passenger did not actually use
the transport. In exchange for the price paid when the ticket was purchased, the
passenger is considered as obtaining the right to benefit from the transport services.

This judgment supplements previous case law by the CJEU in the case Sociéte
thermale d’Eugenie-Les-Bains. This decision should be distinguished from that earlier
decision, where deposits (as defined under Article 1590 of the French Code Civil (Civil
Code)) retained by a hotelier when a cancellation option was exercised by the customer
were found to be outside the scope of VAT as compensation.
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Companies active in the hotel, transport or leisure business that retain amounts for
unconsumed services should carefully review the terms governing the cancellation
conditions to determine whether or not they have to pay VAT on these amounts.

Gulf Cooperation Council

Reports and announcements on VAT

There have been recent reports and announcements in relation to the implementation of
VAT in Gulf Cooperation Council (GCC) member states (comprising of Bahrain, Kuwait,
Oman, Qatar, Saudi Arabia and the UAE).

The Minister of Finance of Saudi Arabia was quoted in December 2015 saying that the
Kingdom is intending to introduce VAT in two years. In addition, UAE officials have
recently made a number of announcements that would generally suggest that VAT will
be implemented in 2018. Also, a member of the Majlis Al Shura’s Economic Committee
in Oman was recently quoted saying that “Implementation of VAT is in the final stages.
Oman is working out a mechanism on how to collect the tax. So, by the mid-2017, we
can expect VAT being introduced in Oman”.

These recent announcements by the three GCC member states officials reflect the fact
that VAT implementation is no longer a matter of press speculation, and that the GCC
States are moving, meaningfully, towards a decision on implementation. Bearing these
factors in mind, any move to implement VAT in the GCC will be announced well in
advance. Updates on developments will be provided in future editions of this newsletter.

Hungary
CJEU judgment on whether cross-border licensing structure is ‘abusive’

The Court of Justice of the European Union delivered its judgment in a case related to a
Hungarian company. The case dealt with the legislation related to the place of supply of
services performed by electronic means and the abuse of rights related to this issue.

WebMindLicenses Ltd (WML), a Hungarian company, concluded a leasing agreement
with a Portuguese company (seated in Madeira) regarding the know-how of a website.
Subsequently, the Portuguese company provided services through the website to
private individual customers. Therefore, in line with the VAT legislation in force during
the audited period, these services were subject to Portuguese VAT, and a lower VAT
rate than the Hungarian one.

During the tax audit for the period of 2009-2011 the Hungarian tax authorities assessed
a HUF 21.5 billion tax underpayment. The Hungarian tax authorities supported their
findings by the fact that the utilization of the know-how was not performed for and on
behalf of the Portuguese company. According to the Hungarian tax authorities it was
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WML who provided the services. Therefore, these services should have been subject to
Hungarian VAT. Based on the resolution of the Hungarian tax authorities, WML
committed an abuse of rights by the licensing of the know-how, in order to apply the
lower VAT rate applicable in Portugal.

In its judgment, the CJEU declared that in order to identify the abuse of rights, objective
circumstances related to the Portuguese company’s physical presence in Portugal
(such as place of business, staff, technical instruments) should be examined. By
investigating these, the Hungarian court may find that it was not the Portuguese
company that provided the services from Portugal through the website using WML'’s
know-how, in which case the services would be subject to Hungarian VAT.

The CJEU declared in its judgment that the following circumstances “do not appear
decisive in themselves” for the purpose of establishing the abuse of rights:

- The manager and sole shareholder of WML was the creator of WML’s know-how,
the same person exercised influence or control over the development and utilization
of that know-how and over the supply of services;

- The management of the financial transactions, staff and technical instruments
necessary for the supply of those services was carried out by subcontractors;

- Economic and financial reasons led WML to make the know-how available to the
Portuguese company.

The CJEU provided guidance to the Hungarian national court in relation to the
investigation. The Hungarian national court must now interpret this guidance and
evaluate the relevant facts and circumstances of the case.

Italy
Stability Law 2016 published in Official Gazette

Stability Law 2016 (Law n° 208, dated 28 December 2015) was published in the Official
Gazette n° 302, dated 30 December 2015.

Changes to credit note rules

In addition to some specific new rules applicable under insolvency proceedings, Stability
Law 2016 states that:

a) Where there is cancellation/ termination of a contract for supplies of goods or
services, performed on a permanent or recurring basis, due to a breach by one of
the parties, credit notes cannot be issued for the supplies that have been duly
performed by both the parties;
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b) A customer that is liable for the payment of VAT via the reverse charge, for
domestic purchases of goods or services listed by the law and for intra-Community
acquisitions, can issue credit notes, provided all the requirements for the issuance
of credit notes are met.

Changes to the statute of limitations
The main new provisions concerning the statute of limitations are as follows:

- The tax assessment (for both income taxes and VAT purposes) can now be notified
by 31 December of the fifth year following the year in which the tax return was
submitted,;

- Inthe case of an omitted/ invalid tax return, the tax assessment (for both income
taxes and VAT purposes) can now be notified by 31 December of the seventh year
following the year in which the tax return should be submitted (no longer the eighth
year, as was the case in the draft of the rules);

- For criminal violations, as provided by Decree no. 74/2000, the above terms are
now not to be doubled (as was this the case in the draft of the rules).

The above new rules regarding the statute of limitations will apply only to tax
assessments related to the fiscal year 2016 onwards; the previous rules will still apply to
previous ‘open’ fiscal years.

Changes to VAT rates

The Stability Law 2016 extends the 4% VAT rate to newspapers, daily news bulletins,
dispatches of news agencies and periodicals identified via ISBN or ISSN codes and
spread through electronic means as from 1 January 2016. (The 4% rate already applied
to e-books, from 1 January 2015, according to Stability Law 2015.)

Based on Stability Law 2016, the ordinary 22% VAT rate will increase to 24% from 1
January 2017, and to 25% from 1 January 2018. The reduced 10% VAT rate will
increase to 13% from 1 January 2017.

New time of entry into force for administrative VAT penalties amended by
Legislative Decree n° 158

As discussed in the October 2015 edition of this newsletter, Legislative Decree n° 158
dated 24 August 2015 introduced several changes to:

a) Criminal penalties, with immediate effect;

b) Administrative penalties with deferred effect, starting from 2017.
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Based on Stability Law 2016, the amended administrative penalties are immediately
effective as of January 2016.

Extension of reverse charge mechanism upon authorization by European Union
Council

Stability Law 2016 extends the reverse charge to supplies of services performed by
member companies of a consortium to the consortium itself, providing the latter is the
winner of a Public Administration tender and the relevant services will be invoiced under
the split payment mechanism.

The new provision is conditioned upon a special authorization to be granted by the
European Union Council according to Article 395 of the Principal VAT Directive.

EU pilot project on VAT cross border rulings

By way of a press release dated 29 December 2015, the tax authorities officially
announced that Italy is taking part in the Cross Border Rulings (CBR) pilot project, set
up by the EU VAT Forum. Currently, the participating Member States are Belgium,
Cyprus, Denmark, Estonia, Finland, France, Hungary, Italy, Latvia, Lithuania, Malta,
Netherlands, Portugal, Spain, Slovenia, Sweden and the United Kingdom.

The project started on June 2013, and it will continue until 30 September 2018.

In particular, through Act n° 165827 (dated 29 December 2015), the Director of the
Italian tax authorities stated that a cross border ruling request can be submitted,
provided the transactions envisaged are complex and have a cross border impact (in
two or more Member States participating in the CBR project).

Following the submission of a cross border ruling request, a consultation between the
competent authorities of the involved Member States take place. However, such
consultation does not guarantee a response, or a solution, jointly agreed by the Member
States involved. Even if there is a response, the tax authorities have clarified that the
response falls within the consultancy activity of the tax authorities, and therefore it
cannot be compared, in terms of effect, to the ordinary ruling replies provided by the
Italian law provisions (it does not have the same status as a reply to a ruling from the
Italian tax authorities).

Guidelines for SAD drafting

In December 2015, Customs issued guidelines on how to draft the Single Administrative
Document (SAD) in specific cases of exports, exports linked to transit and transit, in the
light of Reg. (EEC) No 2454/93. In particular:

- For exports and exports linked to transit, the guidelines relate to the type of
declaration to be shown in SAD box 1, second subdivision;
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- For transit, the guidelines relate to the identity of the means of transport at
departure to be shown on SAD box 18.

End-use authorizations database

With Note No 75669/RU of 14 December 2015, Customs advised that, based on Reg.
(EEC) No 2913/92 and Reg. (EEC) No 2454/93, a database of the end-use
authorizations granted to operators has been set up, providing guidelines to customs
offices about the fulfilments and controls they shall perform with reference to said
authorizations prior to their inclusion on the database.

Customs duty payment via bank or postal transfer

On 21 December 2015, Customs issued Circular letter No 20/D summarizing the
operative and procedural guidelines to be followed in order to pay customs duties via
bank or postal transfer. They also clarified how penalties and interests are be paid in
case of late payment.

Clarification of news on rulings and tax litigation

In Circular letter No 21/D of 23 December 2015, Customs provided an overview of the
tax news introduced in September 2015 in Italy, with reference to ruling procedures and
litigation. In particular, they explained the content of such news and some procedural
aspects, outlining which of them can be applied to the customs field.

Administrative penalties and customs operators

On 28 December 2015, Customs issued Circular letter No 22/D, in order to clarify who,
within the customs clearance process, is liable for administrative penalties.

In this respect, they firstly provided a general overview of the relevant EU provisions
(i.e., Reg. (EEC) No 2913/92) and lItalian provisions to be considered, and specific
clarifications with reference to cases of direct and indirect customs representation.
Then, they stressed the following:

- For operators, the need to pay attention to the correctness of customs transactions
and to the relevant responsibilities, for the purpose of the administrative penalties,
linked to the specific fulfillments required (i.e., submission to customs of goods and
documents);

- For customs offices, the need to allow operators to explain their arguments, in case
of challenges, not only with reference to customs duties, but also with reference to
penalties applied by the authorities, inviting local offices to ascertain if the penalties
are proportionate with the amount of the assessed customs duties and to recognize,
if needed, the relevant reductions.
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Netherlands
CJEU judgment on VAT exempt management of (real estate) investment funds

On 9 December 2015, the Court of Justice of the European Union delivered an
important judgment regarding the VAT consequences of managing real estate
investment funds. The Court ruled that a real estate investment fund can qualify as a
collective investment fund, with the result that managing such a fund is VAT exempted.

For an investment fund to qualify as collective investment fund there must be
governmental supervision, and there must be a spread of risk. In the case at hand, the
spread of risk is present, because the real estate investment fund invests in different
types of real estate in different geographical areas.

Pursuant to the judgment, the property management as such can, however, not qualify
as management under the VAT exemption and is therefore VAT taxable.

Equal VAT treatment of Defined Contribution and Defined Benefit pension funds?

The Dutch State Secretary of Finance has made a strict difference between the VAT
treatment of the management of Defined Contribution pension funds and Defined
Benefit pension funds. The management of Defined Contribution pension funds is VAT
exempted in the Netherlands, while the management of Defined Benefit pension funds
is VAT taxable. This different treatment is justified by the State Secretary of Finance
based on the CJEU cases Wheels and ATP PensionService, as he has explained on
several occasions to the Dutch Parliament.

The Parliament, however, is not satisfied with this explanation. Therefore, independent
research will be carried out by a third party to determine whether this strict difference is
justified based on CJEU case law.

Given this research, it may be wise to file an objection to VAT returns in respect of the
management of Defined Benefit pension funds, because the Dutch view on the VAT
treatment may change.

Poland
General ruling on VAT rate for spare parts of medical devices

On 29 December 2015, the Minister of Finance issued a general ruling on the VAT rate
applicable to spare parts of medical devices. Further to the ruling, the supply of such
spare parts cannot benefit from the reduced VAT rate of 8% (as in case of medical
devices) and is subject to the standard VAT rate (unless the part itself can be
considered as a medical device).
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This issue has been the subject of some controversy over the years. Based on the
Polish VAT law, the reduced 8% VAT rate can be applied to medical equipment (as
defined in the Polish Medical Equipment Act), admitted to circulation within Poland. The
Polish Medical Equipment Act differentiates between medical equipment and its spare
parts/ accessories. In particular spare parts/ accessories are considered to be elements
of medical equipment (not being themselves medical equipment) which are designed by
the producer to be used with the medical equipment and are aimed at ensuring proper
functioning of the equipment. Nevertheless, the Polish Medical Equipment Act also
indicates that if the term ‘medical equipment’ is used in provisions other than the
provisions of the Polish Medical Equipment Act, then the term shall be understood
broadly, i.e., by including, apart from the medical equipment, also the accessories, etc.

The tax authorities initially accepted the abovementioned approach (and accepted in a
number of individual binding rulings application of the 8% VAT rate to spare parts), but
then started to interpret the VAT provisions very strictly, and concluded that only when
goods are medical equipment under the Polish Medical Equipment Act, admitted to free
circulation within the EU, does the 8% VAT rate apply.

The above approach has been reflected in the general ruling issued, which was
preceded by changes to the individual binding rulings that had been issued to
taxpayers. Bearing in mind the changes in the tax ordinance as regards binding ruling
applications (i.e., excluding the possibility to apply for an individual tax ruling concerning
a case with respect to which a general tax ruling has been issued), it seems that the
general ruling will put an end to discussions in this respect.

Changes to Polish Tax Ordinance — SAF-T/JPK

There have been a number of changes to the Polish Tax Ordinance (providing for
general tax rules in Poland), which may impact the position of taxpayers in Poland. One
such change is the Single Audit File (SAF-T), to be implemented in Poland from as early
as July 2016 for, so called, ‘big’ companies. In brief, taxpayers will be obliged to provide
the tax authorities upon their demand (e.g., for audit/ verification purposes) all of the
books in specifically determined electronic format, i.e., via structured XML files named
JPK — ‘Jednolity Plik Kontrolny’.

On 23 December 2015, the Minister of Finance published the initial scheme of files
being part of JPK, which has launched the consultancy phase. Seven separate JPK files
corresponding to seven different tax issues (accounting books, bank account statement,
warehouse, VAT ledgers, VAT invoices, revenue and expense ledger and revenue
ledger) were published, which is the major difference between the worldwide recognized
SAF-T standard and the Polish JPK standard. The layout of the files is to be further
specified, but there are already some doubts regarding the level of details required and
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their availability in financial systems. When operational, the expectation of the
authorities will be that all the required information is provided in electronic format within
the deadlines set. It can be assumed that not complying with this obligation may
negatively affect the position of taxpayers during audits.

Updates will be provided on further developments in this respect. The final version of
the file should be known by the end of March 2016.

No VAT exemption for outsourced insurance claims handling — AG opinion

Court of Justice of the European Union Advocate General Juliane Kokott has delivered
her opinion in the Polish insurance outsourcing case of Aspiro SA, (formerly BRE
Ubezpieczenia sp. z 0.0.).

Aspiro provides an end-to-end claims handling service to insurance companies. This
includes the assessment of claims made by policyholders to determine if a claim should
be paid by the insurer and, if so, determining the quantum of the payment. Aspiro acts
in the name of and on behalf of the insurers and has no contractual relationship with the
policyholders.

The opinion suggests that the CJEU should find that the outsourced claims handling
services supplied by Aspiro do not qualify for exemption under EU law.

Portugal

Solid waste management services rendered by local government authorities and
other legal entities governed by public law

According to recent binding information made available by the tax authorities, local
government authorities and other entities under public law shall not be regarded as a
taxable person in respect of the activity of solid waste management if they engage in
the provision of these services as public authorities where the daily production of solid
waste does not exceed 1,100 liters/ person.

However, if the abovementioned activity is carried out by private operators, they shall be
regarded as taxable persons. In this case the reduced VAT rate, which is 6% in Portugal
Mainland, is applicable.

This decision may have an impact on local government authorities or other public or
private entities whose activity includes solid waste management.

It should also be analyzed as to whether these transactions can create distortions of
competition, in which case they should be subject to VAT, even if performed by public
entities (the ruling does not include this issue).
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This decision of the tax authorities is also in line with the Advocate General’s opinion in
the Court of Justice of the European Union case Gemeente Borsele (C-520/14),
regarding the transport of school pupils by a municipality, in which the Advocate
General concluded that the municipality does not act as a taxable person, unless
competition is distorted by a significant number of individual transport services.

Real estate valuation under the management of credit guarantees

The tax authorities have clarified that fees charged for real estate valuation services
related to administration or management of credit guarantees made by the grantor are
VAT exempt under article 9(27)(b) of the Portuguese VAT Code, corresponding to
article 135(1)(c) of the Principal VAT Directive. This decision has revoked the tax
authorities’ previous understanding, which stated that such fees were VAT exempt only
if the assessment value was linked to the specific value of the credit guaranteed by the
grantor.

This decision will impact financial entities undertaking such operations that are
considered to be located in Portugal for VAT purposes. Experience indicates that the
majority of financial entities that have established business in Portugal or with a fixed
establishment in Portugal are currently exempting this type of transaction from VAT.

Ukraine
Temporary import surcharge abolished

On 24 December 2015, the Ukrainian Parliament abolished the additional import
surcharge applied in 2015 to the importation of all goods irrespective of the country of
their origin and free trade agreements concluded by Ukraine.

Effective from 1 January 2016, no additional import surcharge of 5% and 10% of the
customs value of the imported goods is applied.

United Kingdom
New regulations on partial exemption and overseas branches

The tax authorities (HMRC) have laid a Statutory Instrument (SI 2015 No 1978) giving
effect to changes to the VAT Regulations to implement HMRC'’s view of the impact of
the Court of Justice of the European Union decision in the French case of Société le
Crédit Lyonnais.

HMRC have dropped the requirement for ‘separate business accounts’ to be maintained
where a partial exemption method approved or directed under the Regulations is based
on sectors that appeared in an earlier draft of the SI. The focus instead is on the use
made of goods and services in each business sector, the structure of the business and
the type of activity undertaken by the sector. The changes to the partial exemption
Regulations made by the SI came into force on 1 January 2016.
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Local authorities lose ‘car parking VAT’ case in the Court of Appeal

The Court of Appeal has dismissed an appeal by the Isle of Wight Council and Others in
the long running ‘VAT on local authority car parking’ case.

The case was started by the Isle of Wight Council, and the Tribunal first heard argument
in it early in 2004. Since then, the case has been considered (twice) by the High Court,
by the CJEU and three times by the first instance tribunal. Following the judgment of the
CJEU in the case, the High Court decided that it needed to go back to the first instance
tribunal for a third time, so that it could make findings of fact to decide the case in the
light of the CJEU’s judgment.

The First-tier Tribunal decided the case in favor of HMRC and the councils then
appealed to the Upper Tribunal.

The Court of Appeal has now agreed with the Upper Tribunal’s conclusion that the First-
tier Tribunal reached conclusions that were open to it on the facts that it found, and
dismissed the appeal.

More HMRC guidance on VAT groups and the Skandia America judgment

HMRC have released further guidance on their position following the CJEU decision in
Skandia America Corporation.

This latest guidance is a follow-up to HMRC’s earlier guidance in which HMRC set out
their understanding of how VAT grouping is operated by other Member States, for the
purposes of applying their interpretation of Skandia. HMRC have now obtained further
information regarding VAT grouping in Spain and the Netherlands, and updated the
guidance accordingly. HMRC have reiterated that it remains the responsibility of
individual taxpayers to confirm the position with the relevant Member State tax
authorities as appropriate.

Trade preferences

EU-Iran
Relief of EU sanctions against Iran

A legal framework was introduced by the Council of the European Union on 18 October
2015 setting out the necessary legal acts to lift EU economic and financial sanctions
taken in connection with the Iranian nuclear program. The gradual relief of sanctions
against Iran would enter into force when the International Atomic Energy Agency (IAEA)
verified that Iran has kept its nuclear-related commitments as set out in the Joint
Comprehensive Plan of Action (JCPOA).
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On 16 January 2016, the IAEA presented a report confirming that Iran has taken the
measures specified in paragraphs 15.1 to 15.11 of Annex V of the JCPOA. This means
that as from 16 January 2016, some of the EU sanctions against Iran have been lifted
following the ‘Implementation Day’ of the JCPOA.

Implications

As a consequence of the lifting of these sanctions, the following activities (not limitative),
including associated services, are allowed as of Implementation Day (i.e., 16 January
2016):

- Financial, banking and insurance measures as the prohibition of financial transfers
to and from Iran is lifted.

- Import, purchase, swap and transport of crude oil and petroleum products, gas and
petrochemical products from Iran.

- Sale, supply, transfer or export of naval equipment and technology for ship building,
maintenance or refit, to Iran or to any Iranian persons engaged in this sector.

- Certain persons, entities and bodies are delisted and are no longer subject to asset
freeze, prohibition to make funds available etc.

After Implementation Day, not all EU sanctions are lifted against Iran and some
sanctions remain in place. These concern, for example, the arms embargo, sanctions
related to missile technology, and restrictions on certain nuclear-related transfers and
activities. Also, certain sanctions imposed by the EU in view of the human rights
situation in Iran will remain in place.

Next steps

Taking the above into account, it is (in principle) possible to (re-) establish trade
relations with Iran.

However, as not all sanctions are lifted and in some situations a trade license is still
applicable, it is recommended that organizations review if and how their trade plans will
be affected by the sanctions, including U.S. sanctions, against Iran.

EU-Vietham
EU-Vietnam Free Trade Agreement signed and concluded

The EU and Vietnam officially signed the EU-Vietnam Free Trade Agreement on 2
December 2015. For more information, see Vietnam: EU-Vietnam Free Trade
Agreement signed and concluded.
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Ukraine
Changes in trade regime with the Russian Federation

Following the Russian Federation’s suspension of the operation of the CIS Free Trade
Agreement dated 18 October 2011 with respect to Ukraine and the inclusion of Ukraine
in the list of countries under the ban on the import of agricultural goods, raw materials
and foodstuffs, on 30 December 2015, the Cabinet of Ministers of Ukraine introduced
the following measures regarding trade with the Russian Federation:

- A ban on the importation of certain goods originating from Russia into Ukraine,
effective from 10 January 2016. The banned goods include meat, fish, confectionery
and bakery products, some milk products, alcoholic beverages, detergents, pet
food, etc. The ban will apply until 5 August 2016 or until the Russian Federation lifts
the similar ban on the importation of goods originating from Ukraine.

- The application of preferential import duty rates to all other imported goods
originating from the Russian Federation as set by the Customs Tariff of Ukraine.
Preferential rates will be applied from 2 January 2016 to 31 December 2016 or until
the Russian Federation complies with the terms and conditions of the CIS Free
Trade Agreement.

DCFTA between Ukraine and EU becomes operative

The Deep and Comprehensive Free Trade Area (DCFTA) established by the
Association Agreement between Ukraine and the European Union is operative from 1
January 2016. Under the DCFTA, Ukraine undertakes to harmonize its national trade-
related rules, norms and standards with those of the EU.

In addition, Ukraine abolishes import customs duties for goods originating from EU
Member States and will gradually reduce import duty rates for specific EU goods. Duties
will be reduced for European foodstuffs, alcoholic products, passenger cars, leather
articles, some electric appliances and industrial equipment, etc. Duty reduction will last
for three to ten years (depending on the commodity category). EU sugar, pork and
poultry will be subject to tariff quotes. Furthermore, over a 10 year period, export duties
applied in Ukraine will be gradually abolished.

Under the DCFTA, a preferential import arrangement for Ukraine will apply to goods
imported into Ukraine directly from EU Member States, provided the European origin of
such goods is confirmed by the movement certificate EUR.1 or the invoice declaration.
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Esperamos que esta informacion le sea de utilidad y, como de costumbre, quedamos a su disposicion
para aclarar o ampliar cualquier cuestion derivada del contenido de esta nota. A tal fin pueden
comunicarse con su persona de contacto habitual en Deloitte, o enviar un correo electronico a la
siguiente direccion: deloitteabogados@deloitte.es

Sin otro particular, aprovechamos la ocasion para enviarle un cordial saludo.

Atentamente,
Deloitte Abogados
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