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Reversal of and more onerous burden of proof because the required tax return has not
been filed
A recent judgment shows that the Dutch

prevent a reversal of and a more onerous burden

Supreme Court quickly assumes that the

of proof. Recently, the Supreme Court had to

required tax return has not been filed. Additional

assess whether in this respect the required tax

tax payable of EUR 2,101 – or 19% in excess of

return had been filed.

the amount declared – was enough to reach that
conclusion.
(1)

Introduction

(2)

Case

The interested party had declared an amount of
EUR 33,225 income from employment in 2008.

Tax law includes sanctions for a taxpayer who

The income tax due on this amounted to EUR

fails to observe requirements regarding tax

8,938. On the back of the outcome of a tax audit

returns or providing information. According to

the inspector imposed an additional tax

one of those sanctions a taxpayer may be faced

assessment. The Den Bosch Court of Appeal

with a reversal of and a more onerous burden of

considered it plausible that the non-disclosed

proof in objection or appeal proceedings. This

income had amounted to at least EUR 5,000, but

may occur in situations where a taxpayer has

it considered the defect in the tax return not to be

failed to file the required tax return, or it has been

such as to justify a reversal of and a more

established that a taxpayer has failed to comply

onerous burden of proof.

with information requirements following an
irrevocable decision requiring information.

Earlier on, the Supreme Court has ruled that the
required tax return is not filed if, by applying the

A reversal of and a more onerous burden of proof

regular rules governing the obligation to furnish

mean that tax assessments or decisions on

facts and the burden of proof, it has been

objections are maintained, unless a taxpayer can

established that one or more defects will lead to

demonstrate (as opposed to providing

the tax due according to the tax return being

reasonable arguments) that such tax

considerably lower than the actual tax due, in

assessments or such decisions, respectively, are

both absolute and relative terms. An additional

incorrect and to what extent. In proceedings such

condition applies in that when the taxpayer filed

a sanction will usually lead to an unfavorable

the tax return it knew, or should have known, this

judgment, so taxpayers will go to great lengths to

would result in a considerable amount of tax due

1

not being levied.
The dispute in this case dealt with whether the
first criterion had been met. The Supreme Court
established that the 2008 income tax due was
EUR 11,039. This is EUR 2,101 more tax than
had been declared by the interested party, or
19%. The Supreme Court considers this to be a
considerable amount, in both absolute and
relative terms. The interested party failed to file
the required tax return. The Supreme Court
refers the case to the Arnhem-Leeuwarden Court
of Appeal for further treatment and a decision.
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