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Overview

1.1 Where would you place your jurisdiction on the
spectrum of debtor to creditor-friendly jurisdictions?

Following the adoption of the new Law No. 05/L-83 “On
Bankruptcy” (“Law on Bankruptcy”), Kosovo’s ranking in
the World Bank Group’s Doing Business Report for 2017 improved
significantly, jumping from 163rd place to 43rd. In the Doing
Business Report for 2020, Kosovo was slightly downgraded to
48th place.
According to provisions of the Law on Bankruptcy, creditor(s) play a very active role in the bankruptcy procedure. Two
or more creditors are entitled to initiate the bankruptcy procedure against the debtor who failed to pay a debt due to each
of the creditors, and the threshold for bankruptcy petition is
relatively low. Further, pursuant to Article 30 of the Law on
Bankruptcy, the debtor is obliged to act bona fide and to disclose
full information to its creditors. It is strictly forbidden for the
debtor to provide misleading information to the court and creditors, which might be categorised as criminal offence.
In this context, the Kosovo jurisdiction is a creditor-friendly
jurisdiction.
1.2 Does the legislative framework in your jurisdiction
allow for informal work-outs, as well as formal
restructuring and insolvency proceedings, and to what
extent are each of these used in practice?

Prior to initiation of the formal bankruptcy petition and prior to
approval of the petition, the debtor and creditor may freely agree
on and contract the issue of debt arrangements.
Moreover, pursuant to Article 17 of the Law on Bankruptcy,
if the debtor has secured the votes of its creditors for a reorganisation plan prior to initiation of the bankruptcy procedure,
the debtor at its disposal may request the approval of the reorganisation plan from the court. Thus, Article 17 of the Law
on Bankruptcy explicitly allows the possibility of a prearranged
reorganisation plan between the debtor and creditors.
In relation to the use of formal restructuring and insolvency
procedure, to the best of our knowledge insolvency procedure
has been used more than formal restructuring.
However, it is worth noting that in certain cases the court
has successfully implemented and achieved the reorganisation
of companies undergoing bankruptcy procedures.

Vegim Kraja

22 Key Issues to Consider When the
Company is in Financial Difficulties
2.1 What duties and potential liabilities should the
directors/managers have regard to when managing a
company in financial difficulties? Is there a specific
point at which a company must enter a restructuring or
insolvency process?

According to Article 258 of the Law No. 06/L-16 “On Business
Organisations” (“Law on Business Organisations”), the
directors must exercise their function by observing the duties
for loyalty and care at all times.   Directors/managers of a
company are also obliged to disclose any transaction with potential conflict of interest.
Concerning restructuring or insolvency processes, under
Article 19 of the Law on Bankruptcy, the debtor itself may file
a bankruptcy petition for either (i) reorganisation, or (ii) liquidation. However, the Law on Bankruptcy does not provide any
terms and conditions when the debtor is obliged to initiate the
bankruptcy procedure.
It is worth noting that under Article 19 of the Law on
Bankruptcy, filing the bankruptcy procedure for improper
purpose such as fraud, deceit and subvert of creditors may
be subject to punitive measures with fines from 500 EUR up
to 10,000 EUR. Further, according to the Criminal Code of
Kosovo No. 06/L-074, causing false bankruptcy and fraud in a
bankruptcy procedure is a criminal offence and is punishable by
imprisonment of up to 10 years.
2.2 Which other stakeholders may influence the
company’s situation? Are there any restrictions on the
action that they can take against the company? For
example, are there any special rules or regimes, which
apply to particular types of unsecured creditor (such
as landlords, employees or creditors with retention
of title arrangements) applicable to the laws of your
jurisdiction? Are moratoria and stays on enforcement
available?

The parties to the bankruptcy procedure are: (i) the debtor; (ii)
the creditors, which are categorised as secured and unsecured
creditors organised in a Creditor Committee; and (iii) the bankruptcy estate representative.
Following the initiation of the bankruptcy procedure and
approval of the bankruptcy petition by the court, by the operation of the law, the moratorium and stays are imposed on other
procedures, such as:
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i.

The commencement or continuation of any aspect of a
judicial, administrative, or their action, or proceeding
related to the debtor’s business activities against the debtor
and its property including freezing or locking of any bank
accounts that was or could have been commenced before
the opening or commencement of the case.
ii. The enforcement, against the debtor or against property
of the bankruptcy estate, of a judgment obtained before
the opening or commencement of the case to the extent
related to the debtor’s business activities.
iii. Any act to obtain possession of property of the bankruptcy estate or of property from the estate, or to exercise
control over property of the bankruptcy estate.
iv. Any act to create, perfect, or enforce any lien against property of the bankruptcy estate.
v.
Any act to create, perfect, or enforce any lien against property of the debtor to the extent that such lien secures a
claim that arose before the commencement of bankruptcy
proceedings, and to the extent that it relates to the business
activities of the debtor.
vi. Any act to collect, assess, or recover a claim against the
debtor to the extent that it relates to the debtor’s business
activities and to the extent that such claims arose before
the commencement of bankruptcy proceedings.
vii. The set-off of any claim owing to the debtor and related
to the debtor’s business activities that arose before the
commencement of bankruptcy proceedings against any
claim against the debtor.
There is no special rule or regime that is applicable for the
category of unsecured creditors.
2.3 In what circumstances are transactions entered
into by a company in financial difficulties at risk of
challenge? What remedies are available?

Under Article 39 of the Law on Bankruptcy, the representative of the bankruptcy estate and/or administrator may challenge the transactions entered by the company in cases when
the transaction:
i.
was made before the commencement of bankruptcy
proceedings;
ii. was made to a creditor or for the benefit of a creditor such
as payment that had the effect of reducing the exposure on
a guaranty on account of a debt that was incurred before
the transfer;
iii. was made while the debtor was insolvent;
iv. was made within 120 days of the commencement of bankruptcy proceedings; or, if the transferee was an insider,
was made within 365 days of the commencement of bankruptcy proceedings; and
v.
enabled the transferee to receive more from the debtor and
bankruptcy estate than it would have had the transfer not
been made and the transferee had received only a dividend
in a liquidation case.
In addition to this, the representative of the bankruptcy estate
and/or administrator may challenge the transaction entered by
the company under Article 40 of the Law on Bankruptcy in
cases where:
a.
the transaction was made by the debtor with intent to
hinder, delay or defraud creditors within two years from
the commencement of the bankruptcy proceedings; and
b. the transaction was made for less than reasonably equivalent value while the debtor (i) was insolvent, or (ii) had
insufficient capital or reserves to pay reasonably anticipated obligations.

32

Restructuring Options

3.1 Is it possible to implement an informal work-out in
your jurisdiction?

Prior to commencing the bankruptcy procedure, the debtor and
creditor(s) may freely agree on arrangements of the debt.
Pursuant to Article 17 of the Law on Bankruptcy, if the debtor
has secured the votes of its creditors for a reorganisation plan
prior to the initiation of the bankruptcy procedure, the debtor
at its disposal may request the approval of the reorganisation
plan from the court. Thus, Article 17 of the Law on Bankruptcy
explicitly allows the possibility of a prearranged reorganisation
plan between the debtor and creditors.
However, following the approval of petition for bankruptcy
by the court and the imposition of moratorium, each action of
the parties shall be subject to court approval.
3.2 What formal rescue procedures are available
in your jurisdiction to restructure the liabilities of
distressed companies? Are debt-for-equity swaps
and pre-packaged sales possible? To what extent can
creditors and/or shareholders block such procedures
or threaten action (including enforcement of security)
to seek an advantage? Do your procedures allow you
to cram-down dissenting stakeholders? Can you cramdown dissenting classes of stakeholder?

Debt-for-equity swaps and pre-packaged sales are not prohibited
in Kosovan legislation. These institutes, which are not explicitly recognised by the Law on Bankruptcy, can be implemented
in a prearranged reorganisation plan agreed between the debtor
and creditors.
The creditors may challenge the reorganisation plan through
voting in the creditors committee or challenge the acts of the
debtor or administrator at the court.
The reorganisation plan is deemed accepted if:
i.
Creditors holding at least 50% of all claims voting in that
class accept the plan of reorganisation.
ii. A class is deemed to have accepted the plan of reorganisation without the need of voting if the plan leaves the claims
or equity interests in that class unimpaired.
Regarding the cram-down dissenting, in general under Article
78 of the Law on Bankruptcy the reorganisation plan must be
voted for by the creditors holding at least 50% of the claims of
each class. However, Article 79 of the Bankruptcy Law provides
an exception where the reorganisation plan might be confirmed
by the court even if it has not been voted for by each class of
creditors under certain conditions, such as: (i) the reorganisation
plan must be in compliance with the Law on Bankruptcy; (ii) the
proposer of the reorganisation plan must act bona fide; and (iii)
the reorganisation plan must foresee that claims of each creditor
or shareholder affected by the reorganisation plan should be at
least minimally satisfied in the same manner as if the debtor was
undergoing the liquidation procedure.
3.3 What are the criteria for entry into each
restructuring procedure?

One of the principles of the present law is that in reorganisation proceedings, the court shall take steps to ensure that, if
successful, the reorganisation procedure will (i) preserve or
create new working places, and (ii) maintain or preserve the
value of assets as it is provided in the reorganisation plan. The
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reorganisation plan may be proposed by the debtor itself or
other parties such as the administrator or creditors. The reorganisation plan must be approved with at least 50% of claims of
creditors of each class. In addition to this, the approval of the
reorganisation plan by the court is required.
3.4 Who manages each process? Is there any court
involvement?

The bankruptcy estate representative and the court are responsible for the overall management of the bankruptcy procedure.
The bankruptcy estate representative shall:
i.
administer the property of the bankruptcy estate;
ii. have the power to sue and be sued in the estate’s name; and
iii. perform all duties specified in the present law required to
be performed by the bankruptcy estate representative.
On the other hand, the court has the following competences
in the bankruptcy procedure:
i.
approval or rejection of the petition for bankruptcy;
ii. registration of the bankruptcy case;
iii. notification of the other institution such business registry,
tax administration and financial institutions that the bankruptcy procedure has started;
iv. appoint and dismiss the administrator;
v.
impose, amend and remove the moratorium against the
debtor;
vi. approve the reorganisation plan;
vii. approval of the transactions conducted by the debtor, except
transactions conducted in the normal course of activity;
viii. approval of new financing of the debtor;
ix. determination of the compensation for professionals
engaged in the bankruptcy procedure;
x.
validity and value of claims of creditors; and
xi. closure of the bankruptcy case.
3.5 What impact does each restructuring procedure
have on existing contracts? Are the parties obliged to
perform outstanding obligations? What protections
are there for those who are forced to perform their
outstanding obligations? Will termination and set-off
provisions be upheld?

According to Article 46 of the Law on Bankruptcy, outstanding
claims will become due from the opening of reorganisation and/
or liquidation procedure. The representative of the debtor estate
with the approval of the court may decide whether to perform
the outstanding obligations. Under Article 35 of the Law on
Bankruptcy, if the representative of the debtor estate accepts the
non-performing contract then the representative debtor estate
will be responsible to perform the outstanding obligation.
Concerning the set-offs, a creditor may set off a mutually held
claim against the debtor if:
i.
that claim was in existence within the six months prior to
the opening of the case; and
ii. the creditor provides written notice of the set-off to the
bankruptcy estate representative before the expiration of
the period to file proofs of claim.
Finally, claims that have arisen prior to the opening of the
case cannot be set off against claims that have arisen after the
case is opened.

3.6 How is each restructuring process funded? Is any
protection given to rescue financing?

Under Article 34 of the Law on Bankruptcy, if not ordered
otherwise by the competent court, the reorganisation process
may be funded by obtaining unsecured credit and incurring
unsecured debt in the ordinary course of business where it will
be considered an administrative expense.
Additionally, the court can authorise the debtor/bankruptcy
estate representative to obtain other unsecured credit or to incur
unsecured debt, which again will be considered an administrative expense.
If the representative of the debtor/bankruptcy estate representative is unable to obtain unsecured credit or unsecured debt,
the court may decide to authorise the obtaining of credit or
incurring of debt (as an administrative expense) as follows:
i.
with priority over any or all administrative expenses;
ii. secured by a lien on property of the bankruptcy estate that
is not otherwise subject to a lien; or
iii. secured by a lien on property which is part of the bankruptcy
estate that is secured previously by a lien, provided that the
new lien does not have priority over the existing lien.
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Insolvency Procedures

4.1 What is/are the key insolvency procedure(s)
available to wind up a company?

The key insolvency procedure for winding up a company is liquidation. This procedure is intended to convert all the assets of
the company into cash, in order to satisfy all claims of the creditors. Following the closure of the bankruptcy procedure, the
debtor’s company will be deregistered from the business register.
4.2 On what grounds can a company be placed into
each winding up procedure?

Based on Articles 112 and 210 of the Law on Business
Organisations, the shareholders of the company may initiate
voluntary dissolution of the company, without undergoing
the bankruptcy procedure. The voluntary dissolution of the
company in practice is usually conducted in cases when the
company completes the projects for what has been established.
Following the satisfaction of the potential claims by the creditors and payment of taxes, the company may file before the
registration agency for voluntary dissolution and it will be deregistered from the business register.
The winding up procedure will be initiated following the
failure of a reorganisation procedure, which will be converted in
the liquidation procedure.
4.3 Who manages each winding up process? Is there
any court involvement?

The bankruptcy administrator manages the winding up process.
The court is involved as an authority, which approves or rejects
decisions of the administrator, or even removes the administrator if he/she acts in contradiction with the applicable
legislation.
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In case of voluntary dissolution, it is the Business
Registration Agency that approves the winding up process,
following the application of a company and fulfilment of all
legal requirements.
4.4 How are the creditors and/or shareholders able
to influence each winding up process? Are there any
restrictions on the action that they can take (including
the enforcement of security)?

The Law on Bankruptcy allows the possibility of the creation of
the creditors committee. This committee is considered to have
been legally established if at least three and no more than five
creditors agree to take part in the committee. The court will
give priority to creditors with the largest unsecured claims that
wish to serve in the committee.
This creditors committee has the following rights and duties:
i.
to receive a copy of all letters addressed to the court by the
debtor in possession, at the same time as the court;
ii. to employ professional persons on the same basis and with
the same restrictions as are binding upon the administrator’s employment of such persons;
iii. to receive notices from the court and decisions of the court
which affect the rights of creditors;
iv. to convene in a session where the debtor or its representatives are obliged to answer questions of the creditors committee regarding the case. Every answer of the
debtor or its representative shall be considered a declaration under oath;
v.
with court approval, after the administrator indicates it will
not do so, the committee may initiate an action to avoid a
transaction under Chapter IV of the Law on Bankruptcy;
vi. to share access to information it has obtained with creditors who are not members of the committee;
vii. prepare recommendations for reorganisation plans; and
viii. any other rights and duties as the court may specify, so
long as such rights are consistent with the provisions of
this Law.
Creditors and shareholders, in the capacity of the interested
parties, may challenge in the court the actions undertaken by the
debtor and the administrator.
4.5 What impact does each winding up procedure have
on existing contracts? Are the parties obliged to perform
outstanding obligations? Will termination and set-off
provisions be upheld?

The administrator in the winding up procedure is entitled,
under Article 88 of the Law on Bankruptcy, to realise incomes
from properties of bankruptcy estate that are in his/her administration, meaning that he/she is entitled to request the performance of outstanding obligations from third parties towards the
debtor.
4.6 What is the ranking of claims in each procedure,
including the costs of the procedure?

The rankings, in terms of line of payment, are as follows:
i.
Secured claims (claims which have the same amount as
their credit in the form of collateral).
ii. The ranking of Unsecured Claims is as follows:
a. administrative expenses;
b. family relations claims and/or restitution of victims
claims are paid second;

c. employment claims;
d. tax claims; and
e. any other unsecured claim.
4.7 Is it possible for the company to be revived in the
future?

According to the Law on Bankruptcy, liquidation is initiated with the purpose of fulfilling the claims of the company
(debtor), after which the debt to the creditors must be paid (to
the extent possible).
The company that has undergone the liquidation procedure
will be deregistered from the business register and future revival
is not possible.

52

Tax

5.1 What are the tax risks which might apply to a
restructuring or insolvency procedure?

If the company/debtor sells its assets below the market price, the
applicable tax would be charged as if the assets were sold in the
market price. This is done in order to ensure that the state is not
adversely affected by a bankruptcy proceeding.

62

Employees

6.1 What is the effect of each restructuring or
insolvency procedure on employees? What claims would
employees have and where do they rank?

Claims from the employment relationship are considered third
in priority among the unsecured claims.
Regarding the effect of the liquidation procedure on employment relations, the termination of a contract due to bankruptcy
proceedings is a valid legal basis for termination of the employment contract.
Whereas, during restructuring proceedings, employees may
continue their employment in order to implement the reorganisation plan.
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Cross-Border Issues

7.1 Can companies incorporated elsewhere use
restructuring procedures or enter into insolvency
proceedings in your jurisdiction?

Companies incorporated elsewhere cannot initiate restructuring procedures or insolvency proceedings in Kosovo courts;
however, their subsidiaries and foreign branches registered in
Kosovo may be affected, thus Kosovo courts will apply crossborder bankruptcy provisions if requested by a foreign court.
7.2 Is there scope for a restructuring or insolvency
process commenced elsewhere to be recognised in your
jurisdiction?

Yes, according to the provisions of Chapter IX of the Law on
Bankruptcy, a restructuring or insolvency process commenced
elsewhere may be recognised in Kosovo.
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7.3 Do companies incorporated in your jurisdiction
restructure or enter into insolvency proceedings in other
jurisdictions? Is this common practice?

To the best of our knowledge, the companies established in the
Republic of Kosovo do not have a common practice for entering
into insolvency proceedings in other jurisdictions.

82

Groups

8.1 How are groups of companies treated on the
insolvency of one or more members? Is there scope for
co-operation between officeholders?

are filed at the court by or against: a) a husband and wife; b) a
general or limited partnership and one or more of its general
partners; c) two or more general partners; or d) a debtor and an
affiliate.

92

Reform

9.1 Are there any other governmental proposals for
reform of the corporate rescue and insolvency regime in
your jurisdiction?

Currently there are no proposals for reform regarding the insolvency procedure, as the Law on Bankruptcy is relatively new
having entered into force at the end of 2016.

Article 23 of the Law on Bankruptcy provides consolidation of
the bankruptcy procedure in cases when two or more petitions
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