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Termination for personal-related  
reasons during the retention period  
after COVID-19-short-time work

According to the social partner 
agreement (“Sozialpartner verein-
barung”), which must be concluded to 
apply for COVID-19 short-time work, 
the employer may in principle only give 
notice of termination after the expiry 
of the one-month retention period 
(“Behaltefrist”) after the end of the 
short-time work. An exception is a case 
of termination for personal-related 
reasons. Thereby, the employer has 
to maintain the number of employees 
status (“Beschäftigtenstand”) by 
hiring a new employee. In its decision 
rendered on 12 May 2021, 12 Ra 33/21s, 
the Higher Regional Court Linz as the 
Court of Appeal assessed under which 
circumstances such a personal-related 
reason for termination exists.

Facts
The plaintiff was employed by the 
defendant employer in a car wash 
business. All employees of the company 
were on short-time work from 2 March 
2020 to 13 April 2020. According to the 
social partner agreement, notices of 
termination may in principle only be given 
after the expiry of the one-month retention 
period. However, terminations by the 
employer for personal-related reasons – 
combined with an obligation to maintain 
the number of employees – are admissible.

The employment relationship of the 
plaintiff ended by termination by the 
employer during the one-month retention 
period. Afterwards, the position was 
filled by a new employee. The reason 
for the termination was that the plaintiff 
behaved in an unfriendly manner towards a 
customer who complained that her license 
plate holder had been damaged by the 
car wash. Contrary to an explicit internal 
instruction to replace damaged license 
plate holder for free, the plaintiff requested 
a tip for the replacement. Specifically, the 
employee addressed the customer, "That 
will cost you at least two coffees." After the 

customer's friend asked where coffee could 
be bought, the plaintiff gave no answer 
apart from shrugging his shoulders. He 
demonstratively stood with the customers 
until they handed him EUR 5.

In his complaint, the plaintiff claimed for 
compensation for termination because 
the termination would not be permissible 
due to the social partner agreement. The 
Court of First Instance objected the action 
because the social partner agreement 
did not provide any individual protection 
against termination for the individual 
employee. Therefore, the employee would 
not be entitled to compensation for 
termination. The Court of Appeal upheld 
the objection of the action and ruled 
that the termination was justified due to 
personal-related reasons.

Personal-related reasons for 
termination
In one of its earlier decisions, the Court 
of Appeal already commented on the 
question of whether the social partner 
agreement establishes individual 
protection against termination. In line with 
most doctrinal opinions published up to 
the time of the decision, the individual 
protection against termination was denied. 
The Court of Appeal therefore did not deal 
with this issue in more detail, especially 
since the question of individual protection 
against termination was not relevant to the 
decision in the case at hand anyway. In the 
case of the plaintiff, there was a personal-
related reason for termination, which 
justified the termination if the number of 
employees was refilled with a replacement. 
The requirement for a person-related 
reason for termination was not particularly 
high because the reasons did not have to 
be those that would also justify termination 
with immediate effect for serious cause. In 
this case, the differentiation in the social 
partner agreement between a termination 
with immediate effect for serious cause 
without the obligation for the employer to 

maintain the number of employees, and 
a personal-related termination with the 
obligation for the employer to maintain the 
number of employees would be pointless.

The social partner agreement does not 
define precisely what is meant by personal-
related reasons for termination. However, 
Sec 105 para 3 subpara 2 of the Labor 
Constitution Act (Arbeitsverfassungsgesetz 
- ArbVG) is a comparable reference, which 
also refers to "reasons relating to the 
person of the employee" when assessing 
the social unfairness of a termination, 
although only after a significant impairment 
of the employee's interests has been 
identified. These person-related reasons 
must cause a further employment 
relationship to become disadvantageous 
for the employer to a significant extent.

As situated in the behavior of the 
employee, breaches of duty in dealing with 
customers are suitable for fulfilling these 
conditions for termination, whereby the 
customers’ complaints must be credible 
verified and justified. Unfriendly behavior 
towards customers and a disrespectful 
manner conflicts with a customer service 
that is oriented towards the needs of the 
customers. According to experience, this 
does not lead to a complaint, but to a 
change to another provider.

Violation of instructions of the 
employer
Contrary to the clear instruction, the 
plaintiff not only discussed with the 
customer that the damage could not come 
from the car wash, he also behaved in an 
unfriendly manner. As a one-time incident, 
this would not justify a termination for 
personal-related reasons in the sense of 
the above yet, especially since he changed 
the licence plate holder without complaint. 
However, the plaintiff did not leave it at 
that, instead he mentioned "at least two 
coffees" as costs incurred and stood 
demonstratively there until he was handed 
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EUR 5. The employer's explicit instruction, 
however, was to provide a replacement for 
free. This violation of the clear instruction 
affects the business interests in such a way 
that even to a reasonable business owner a 
termination would appear to be adequate. 
Especially in times of crisis, an employer 
must be able to trust that his employees will 
bind customers to the business by providing 
a correspondingly good service.

Practical note
The social partner agreement does not 
define in more detail what is meant by 
personal-related reasons for termination 
during COVID-19 short-time work. However, 
Sec 105 para 3 subpara 2 ArbVG can be 
used as a comparable reference. These 
person-related reasons must cause a 
further employment relationship to become 
disadvantageous for the employer to a 
significant extent. This must be assessed on 
a case-by-case basis.

Stefan Zischka  
s.zischka@jankweiler.at

Christina Feistritzer 
c.feistritzer@jankweiler.at
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The distinction between de facto 
management and mere delegation 
of tasks is difficult, but the liability 
potential of a de facto managing 
director is quite high. In its decision 
17 Ob 5/21s dated 19 May 2021, the 
Austrian Supreme Court (Oberster 
Gerichtshof) once again dealt with 
the criteria of de facto management 
and further with the liability of the de 
facto managing director for delayed 
insolvency filings..

Facts
The plaintiff, a big insurance company, rent-
ed business premises to a limited liability 
company. The first defendant was the sole 
managing director and the second defend-
ant was the mother of the sole shareholder 
of the company. She was employed part-
time, but was not further involved in any 
business activities of the company and 
had no insight into the financial matters 
of the company. Nevertheless, she acted 
on behalf of the later insolvent company 
in various meetings between the plaintiff 
and the first defendant, often acting emo-
tionally and campaigning for the company 
by, for example, requesting a reduction of 
the deposit. On the other hand, the first 
defendant and managing director behaved 
rather passive and deliberate. Later, at the 
request of the company itself, insolvency 
proceedings were opened over its assets. 
The illiquidity of the company had already 
existed for three years prior to opening of 
the insolvency proceedings and would have 
been apparent in case of proper account-
ing. The plaintiff claimed, not only from the 
first defendant as managing director, but 
also from the second defendant as de facto 
managing director, jointly and severally, 
compensation for the damages caused by 
the delayed insolvency filings.

The court of First Instance dismissed the 
claim of the plaintiff against the second 
defendant. The Court of Appeal allowed an 
ordinary appeal based on the fact that legal 
doctrine and case law were still unclear 
about the criteria of de facto management 
in this regard.

Decision of the Austrian Supreme 
Court
The Austrian Supreme Court made clear 
that a de facto managing director is obliged 
to actively influence the managing director 
regarding his obligation under Sec 69 
Insolvency Code (“Insolvenzordnung”) to 
file for insolvency. If the de facto managing 
director fails to do so, this could potentially 
result in his or her liability. According to 
the OGH, the de facto managing director 
is a person who – without having been 
effectively appointed as managing director 
– manages the company or at least exerts 
significant influence on the management. It 
is of no relevance whether this person is an 
employee, shareholder, relative or even an 
external. As a rule, de facto management is 
assumed in case the appointed managing 
director does not exercise the function and 
instead another manages the company. 
In most cases, it is also required that third 
parties perceive the de facto managing di-
rector as the appointed managing director.

Furthermore, the Austrian Supreme Court 
stated that, based on the teleological 
interpretation of Sec 69 para 3  Insolvency 
Code, the liability for delaying insolvency 
filings requires that a de facto managing 
director is considered a person who 
permanently and unambiguously takes the 
place of a corporate body authorized to file 
for insolvency.

The Austrian Supreme Court concluded – 
as well as the previous instances – that the 
behavior of the second defendant did not 
justify the managing director neglecting his 
own area of responsibility in the company. 
It is not unusual for employees to be 
assigned with tasks in which they represent 
the company externally. Even the inde-
pendent decision-making within the areas 
assigned to the second defendant do not 
lead to the assumption of de facto manage-
ment. Essential financial matters, which are 
decisive for the responsibility according to 
Sec 69 IO, remained in the competence of 
the first defendant. Even the presence in 
the meetings with the plaintiff do not con-
stitute de facto management. Consequent-

ly, the Austrian Supreme Court denied the 
de facto management and therefore the 
liability of the second defendant in the case 
at hand.

Conclusion
In this case only the appointed managing 
director is liable for the damages caused 
by the delayed insolvency filings. However, 
the Austrian Supreme Court defined – 
once more – certain criteria for de facto 
management of a company and the liability 
of a de facto managing director for delayed 
insolvency filings. The decision by the Aus-
trian Supreme Court clearly shows the risks 
associated with de facto management. 
Therefore, caution and specific attention is 
required in case of de facto management.

Gerald Hendler 
g.hendler@jankweiler.at

Ella Peric 
e.peric@jankweiler.at

Potential liability of the de facto managing 
director for delayed insolvency filings
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The decision rendered on March 
1, 2021, RV/6100391/2020, of the Tax 
Appeals Court dealt with the issue of 
how the transitional period between 
the sale of a condominium and the 
abandonment of the main residence is 
to be assessed in individual cases.

Facts
The complainants sold their condominium, 
which has their main residence for 14 
years. When the apartment was sold on 
May 30, 2018  the complainants agreed 
with the new owners to draw up a lease 
agreement to give the former owners 
enough time to find a new apartment. This 
lease agreement was concluded on August 
1, 2018, limited to three years, with the 
provision that the tenants could terminate 
the contract after one year, subject to 
a three-month notice period. For this 
purpose, the buyer assured that the lease 
could also be terminated earlier by mutual 
agreement.

The precarious financial situation, the real 
estate market as well as the possession of a 
dog and a rabbit made the search for a new 
apartment difficult. When the complainants 
finally found a suitable object, they wanted 
to terminate the lease prematurely by 
mutual agreement. At that time, the new 
owners did not want to know anything 
about such an agreement. Since the 
complainants could not afford to pay two 
rents simultaneously, they had to give up 
the potential new apartment. After further 
research on various Internet platforms, 
a lease agreement was concluded and 
the first rent including a deposit was 
transferred. However, the alleged landlord 
turned out to be a fraudster. After that, 
a real estate agent was commissioned to 
help with the search. 
 
 
 

Finally, Capital Gains Tax (ImmoESt) was 
assessed because the competent authority 
considered that the main residence had 
not been abandoned, since a lease on the 
formerly owned apartment was drawn 
up and the complainants lived in the 
respective apartment for over a year.

Opinion of the Tax Appeals
The Tax Appeals Court decided that the 
main residence exemption applies. The 
court refers to the second offence of the 
main residence exemption, according to 
which such an exemption can be invoked 
if a property has been used as the main 
residence for five of the previous ten years. 
In this respect, it is irrelevant whether 
these five years are at the beginning, in 
the middle or at the end of this ten-year 
period. Therefore, the Tax Appeals Court 
held that the reference to a rigid deadline 
is not in the sense of the legislature. For 
the Court, it is crucial that there is a factual 
connection between the sale of a property 
and the surrender of the main residence.

Conclusion
The purpose of the main residence 
exemption is that the sales proceeds are 
available for the purchase of a new main 
residence. How much time may pass 
between the sale of the property and 
vacating the main residence for benefiting 
from the main residence exemption is 
not clearly regulated by law. While the tax 
authorities presume a rigid deadline of one 
year, previous Court decisions are based 
on an objective case-by-case analysis, 
according to which the period can also 
exceed a period of one year. In individual 
cases, the specific circumstances are 
decisive in the abandonment of the main 
residence. 

Patricia Wallner 
pwallner@deloitte.at

Tax Appeals Court: Period between sale  
and vacating the main residence may  
exceed one year
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A (tax-neutral) contribution pursuant 
to Art III Reorganisation Tax Act 
(UmgrStG) is possible if a business is 
effectively transferred to the acquiring 
corporation. Decisive criteria for an 
effective transfer of the business are (i) 
the takeover of the essential business 
assets by the acquiring corporation as 
well as (ii) the provision of the (at least 
abstract) possibility to continue the 
business activity. In its decision from 
December 17, 2020 (Ra 2019/15/0096), 
the Austrian Administrative High 
Court (VwGH) dealt with the question 
whether a contribution of sole 
proprietorships with purely activity-
related services, in the present case a 
management consultancy, is possible.

Facts
The complainant, a management consultant 
acting as a sole proprietor, contributed his 
business to the already existing X-GmbH 
with retroactive effect on January 1, 2013. 
The sole activity of the contributed business 
was the provision of consultancy services for 
a major client. In course of the contribution, 
it was verbally agreed that the complainant 
would continue to provide the consultancy 
services, however, now through X-GmbH 
with him acting as managing director as well.

The tax audit carried out in 2016 denied 
the existence of a contribution pursuant to 
Art III UmgrStG and attributed the income 
earned by X-GmbH in the years in dispute 
(2013 to 2015) to the complainant personally. 
This was justified by the fact that X-GmbH 
did not obtain an enforceable claim to the 
complainant's work as the sole provider of 
services. Thus, the complainant's personal 
skills remained as his essential business 
asset which could not be transferred due to 
the lack of separability.

In contrast to the tax office, the Tax Appeals 
Court (BFG) did not deny that opinion. In 
principle the business could be contributed. 
The Court rather objected to the fact that 
the managing director's contract was not 
at arm's length. According to the reasoning 

of the court, an outside corporation would 
insist on the conclusion of a written contract 
with the complainant. Moreover, they 
argued that the agreed managing director's 
remuneration was not appropriate.

Opinion of the High Administrative 
Court
The Administrative Court overturned the 
decision of the Tax Appeals Court. The ability 
to contribute a business cannot be denied 
solely based on the fact that the contributing 
entrepreneur is the "sole service provider". 
This is because consulting services can 
generally also be provided by other persons 
in a similar manner.

In addition, the Court emphasized that a 
managing director's contract which is not at 
arm’s length does not automatically lead to 
the invalidity of a contribution agreement. 
Whether or not the contributor is available 
to the acquiring corporation as a managing 
director is not a prerequisite for the 
effectiveness of a contribution of a business.

To whom the income from the management 
consultancy is actually attributable is 
independent of the tax effectiveness of 
the contribution. Rather, the outward 
appearance of things, such as acting on 
behalf of the acquiring company, would be 
the decisive factor.

Conclusion
Even purely activity-related businesses with 
only one service provider are available to 
tax-neutral contributions pursuant to Art III 
UmgrStG. Furthermore, the following service 
relationships (such as a managing director's 
contract) and their customary nature are 
insignificant for the effectiveness of the 
contribution.

Finally, for the attribution of income it 
does not matter whether a contribution is 
recognized for tax purposes. Rather, the 
external appearance, such as the provision 
of services on behalf of the acquiring 
company, must be taken into account.

Practical note
Another prerequisite for a tax-neutral 
contribution pursuant to Art III UmgrStG 
is that the assets which will be contributed 
need to have a positive market value. It 
should be noted, however, that goodwill 
consisting only of the personal reputation 
and name recognition of a sole proprietor 
cannot be transferred. Consequently, 
goodwill cannot be considered when 
determining the (positive) market value of 
the assets to be contributed.

Katharina Pichler
kapichler@deloitte.at

Administrative High Court: Contribution of  
a purely activity-based one-person company
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In the SK Telecom case rendered on 
April 15, 2021, C-593/19, the ECJ deals 
with the place of supply of roaming 
services supplied by a taxable person 
established in a third country to 
third-country nationals in mobile 
communication networks in the 
EU. Moreover, the ECJ explains the 
conditions for a transfer of the place of 
supply to the national territory.

Facts
SK Telecom is a South Korean mobile 
phone operator that supplies roaming 
services to its South Korean customers 
during their stay in Austria. SK Telecom 
charges its customers roaming fees 
for these roaming services. Roaming 
services are telecommunications services 
that are generally taxable where the 
customer resides. However, in order to 
prevent double taxation, non-taxation or 
distortions of competition, the individual 
Member States of the European Union 
have the option according to EU law 
to transfer the place of supply to the 
national territory. The prerequisites are 
that the customer is domiciled in a third 
country and the telecommunications 
services are used or enjoyed within the 
national territory. Austria has made use 
of this option in the form of a regulation. 
According to the view of the Austrian tax 
authorities, however, the place of supply 
may only be transferred to Austria if the 
services are not subject to a tax burden 
in the third country that is comparable 
to the respective Austrian VAT. It was 
questionable whether this view was in line 
with the EU law and whether the place of 
supply should also be transferred in case a 
non-taxable person is temporarily staying 
within the territory of a Member State.   
 
 
 
 
 
 

Opinion of the ECJ
The ECJ ruled that roaming services 
supplied to third-country nationals in 
mobile communication networks in the EU 
are already used or enjoyed in the country 
that provides the mobile communication 
networks due to the nature of these 
services. Consequently, roaming services 
would be used or enjoyed in the country 
in which the recipients of the service are 
staying when receiving the service - even 
if the stay is only temporarily. However, 
a transfer of the place of supply to the 
national territory would have to aim at 
preventing double taxation, non-taxation 
or distortions of competition. In this 
context, the ECJ clarifies that the question 
of whether there are cases of double 
taxation, non-taxation or distortion 
of competition has to be assessed by 
reference to the tax treatment of the 
services concerned in the Member States 
of the European Union. Regarding the 
transfer of the place of supply to Austria 
the tax treatment of the domestic law 
of the third country does not have to be 
taken into account. According to the ECJ, 
in the present case a non-taxation in the 
European Union was at hand, therefore, the 
transfer of the place of supply to Austria 
was possible. Finally, the ECJ points out 
that an international agreement concluded 
with that third country in that respect could 
provide other solutions.

Conclusion
The ECJ ruled that roaming services 
regarding the use of the mobile 
communication network of a Member 
State supplied by a mobile phone operator 
established in a third country to customers 
of the same third country may be subject 
to VAT in the Member State concerned. For 
this provision, the specific tax treatment 
in the third country is irrelevant - contrary 
to the previous view of the Austrian tax 
authorities. However, the opposite could 
be regulated by relevant international 
agreements. 

As a result of this legal opinion confirmed 
by the ECJ, third-country mobile phone 
operators must therefore register for VAT 
purposes in Austria in order to declare the 
VAT incurred through the domestic use and 
enjoyment in the assessment procedure. 
 
 
Stephanie Reisinger
sreisinger@deloitte.at

Verena Gabler
vgabler@deloitte.at

ECJ: Transfer of the place of supply regarding 
telecommunication services

Tax & Legal News | VAT & Customs
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Tax Appeals Court: Input VAT deduction 
despite missing VAT ID number of the 
supplier

Tax & Legal News | VAT & Customs

The complainant filed an input VAT 
refund claim for the period 10-12/2019. 
One invoice was rejected in the refund 
process, as it did not show the VAT ID 
number of the supplier. The appeal filed 
by the complainant was rejected by the 
tax authorities on the same grounds. 
The tax authorities added that merely 
stating the tax number of the issuer of 
the invoice is not sufficient for a refund 
of input VAT. It was therefore disputed 
whether the complainant was entitled 
to deduct the input VAT, even though 
the invoice did not show a valid VAT ID 
number of the supplier. It should be 
noted that the supplier only received a 
valid VAT ID number in 2021.

The decision
In past judgements, the ECJ pointed out that 
a tax authority is not entitled to refuse the 
right to deduct input VAT solely because 
the issued invoice does not meet the formal 
requirements. If the authority has all the 
necessary information to verify whether the 
substantive requirements for exercising the 
right to deduct input VAT are actually met, 
a deduction may be granted). According to 
the ECJ, a refusal to deduct input VAT also 
constitutes a breach of the "principle of 
proportionality" if the refusal is based solely 
on the fact that the invoice does not contain 
the mandatory invoice requirements.  
 
In addition, the ECJ argues that invoices must 
contain, in particular, "…the information 
necessary to identify the person who issued 
the invoices and the service provided…". 
Stating the VAT ID number on the invoice is 
not mandatory, if the clear identification is 
ensured by the taxpayer's tax number.

This view is supported by literature as 
well. Input VAT deduction should thus be 
granted if the material requirements are 
met, even if the invoice may not be formally 
correct. In the present case there is only 
formal requirement missing, the valid VAT ID 
number of the supplier.

Conclusion
According to the Tax Appeals Court 
(30.6.2021, RV/2100296/2021), there is no 
reason to deny the input VAT deduction 
solely because the issuer of the invoice 
has not stated a valid VAT ID number on 
the invoice. This is especially true if the 
authority has not issued a VAT ID number 
to the supplier yet. In addition, the Tax 
Appeals Court held that it would have been 
possible for the authority based on the given 
invoice information to determine by simple 
database query that the supplier is listed as 
an entrepreneur and has declared the sales. 
Therefore, the Tax Appeals Court has no 
doubts as to the entrepreneurial status of 
the supplier and the input VAT refund from 
the disputed invoice is to be granted. ähren.

Jutta Schmidt
juschmidt@deloitte.at
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If an employee was quarantined e.g. 
because of a suspected infection 
due to COVID-19, the employer is 
entitled to reimbursement for the 
remuneration which had to be paid 
regardless of the quarantine. The 
Administrative High Court dealt 
with the question whether the 
reimbursement of the remuneration in 
addition to the regular remuneration 
also has to include the pro rata 
special payments, even if the special 
payments were not due during the 
quarantine (Administrative High Court 
24.6.2021, Ra 2021/09/0094).

Facts
In June 2020, the Magistrate of Vienna 
ordered the quarantine of an employee 
due to an illness with COVID-19. In 
September 2020, the company submitted 
an application to the magistrate for 
remuneration for part of the quarantine 
period for the continued payment of 
the employee's wages pursuant to 
Section 32 of the EpiG. The magistrate 
subsequently granted the application in 
part: The magistrate granted remuneration 
for the base salary, but with regard to 
any proportionate special payments, 
reimbursement was denied. The company 
did not prove that special payments had 
actually been paid for the quarantine  
period. The company filed a complaint 
against the decision.

Entitlement to remuneration in the 
case of quarantine
If an employee is quarantined, the 
employer is in principle obliged to continue 
paying the remuneration. According to 
the so-called "loss of earnings principle", 
the employee must be paid as if he or she 
had actually performed the work. Due to 
the provisions of the Epidemics Act, the 
employer has a claim for compensation 
against the Federal Government (“Bund”). 
The Administrative High Court held that 
this claim for compensation is based on the 
concept of remuneration under labour law, 
which includes both the basic salary as well 
as any proportionate special payments to 
which the employee may be entitled.

Conclusion
In the ruling of the Administrative High 
Court, the company was also awarded 
a refund for the lost (pro rata) special 
payments. The remuneration is to be 
assessed on the regular remuneration and 
therefore also including pro rata special 
payments, irrespective of when the special 
payments are due and paid according 
to the respective applicable collective 
agreement. However, special payments 
which the employer grants the employee 
on a voluntary basis for the period of the 
quarantine are undoubtedly excluded from 
the refund. 
 

Practical note
Employers who have not included special 
payments in the application for refund 
under section 32 of the EpiG may add 
the pro rata special payments to the 
application. Generally, this addition is also 
still possible in the appeal proceedings and 
as long as the decision is not yet legally 
binding.

Kornelia Szatkowska
kszatkowska@deloitte.at

Administrative High Court: Reimbursement 
under the Epidemic Act has to include pro rata 
special payments

Tax & Legal News | Payroll & Expatriates
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IBORs (Interbank Offer Rates), such as 
EURIBOR or LIBOR, are reference rates 
that are used worldwide in contracts 
by banks, asset managers, insurers, 
but also by companies outside the 
financial sector as a risk-free interest 
rate.

Necessity for the replacement
IBORs are calculated on the basis of daily 
surveys of panel banks on unsecured 
interbank transactions. As the market for 
such interbank transactions has become 
much less liquid since the financial crisis 
and banks are increasingly reluctant to par-
ticipate in the surveys, determining IBORs 
has become more difficult. In the past, this 
has already led to fewer maturities being 
published for EURIBOR since 2013.

In addition, it was revealed in 2011 that the 
most important IBORs, including LIBOR and 
EURIBOR, had been manipulated for years 
by some of the panel banks. Therefore, it 
was decided to reform or phase out the 
main IBORs.

Euro reference rates
The reference rates for transactions in 
euro are EUR LIBOR (with maturities from 
over-night to one year), EURIBOR (with 
maturities from one week to one year) and 
EONIA (over-night only).

In our experience, the use of EUR LIBOR is 
rather limited, while the use of EURIBOR is 
much more common. Whereas EUR LIBOR, 
as well as all other LIBORs, will be phased 
out by the end of 2021, EURIBOR has 
already been reformed and will therefore 
continue to be available in the usual form 
and for the existing maturities. EONIA, 
on the other hand, has already ceased to 
be calculated as of October 2019 and has 
been replaced by €STR. All EONIA values 
published since then correspond to the 
€STR plus a premium of 8.5 basis points set 
by the ECB.

For transfer pricing purposes, this means 
that there is essentially only an immediate 
need for action if the EUR LIBOR is used. 
Here, a switch to EURIBOR for the period 

after 2021 may be a feasible solution. Since 
EURIBOR will continue to exist and EONIA 
can still be derived from €STR even if it will 
no longer be published in the future, there 
is no immediate need for action if these 
reference rates are used.

USD reference rates
The reference rate for transactions in U.S. 
dollars has traditionally been USD LIBOR. 
This is published with maturities ranging 
from over-night to one year.

As mentioned above, all LIBOR reference 
rates (such as for GPB, CHF and JPY), there-
fore also the USD LIBOR will be phased 
out by the end of 2021. From this point on, 
panel banks will no longer be obliged to 
provide data for the calculation of LIBORs, 
which is why published values from this 
point on will probably be based on fewer 
and fewer actual transactions.

Therefore, there is an immediate need for 
action for USD transactions. The SOFR was 
created as a replacement for the USD LI-
BOR. However, this is not fully comparable 
with previous reference rates, as the SOFR, 
unlike the USD LIBOR (and also all other 
reference rates for the euro mentioned so 
far), is based on collateralized transactions 
between banks. Furthermore, the SOFR 
also confronts users with the problem that 
it is currently only available as an over-night 
interest rate. However, as a solution to this 
problem, interest rates with maturities of 
up to one year are calculated by financial 
service providers based on SOFR values.

The fact that SOFR is based on collateral-
ized transactions compared to USD LIBOR 
should lead to a lower interest rate than 
USD LIBOR, which would probably mean 
lower interest rates at the expense of lend-
ers. However, financial market data do not 
show a clear trend. In the past, SOFR has 
often been higher than USD LIBOR. In prac-
tice, this means that all parties involved 
in a transaction can probably emerge as 
winners or losers from the switch to the 
SOFR. However, this will probably be the 
case between third parties (e.g. in the case 
of bank loans) in a similar way.

Amendments of contracts
Whether the expiry of reference rates 
(such as LIBOR) requires an adjustment of 
intra-group contracts depends on the spe-
cific individual case. If provisions regulating 
the expiry of reference rates have already 
been made, no additional agreement may 
be necessary. If such clauses are not pro-
vided for in contracts, they could become 
part of the contract by means of additional 
agreements between the transaction part-
ners. Consultation with a legal representa-
tive is recommended for this purpose.

Conclusion
For intra-group financial transactions in 
Euro, the impact of the IBOR transition is 
rather minor in most cases thanks to the 
reform of EURIBOR in 2019 and the fixed 
peg of EONIA to €STR. Only those financial 
transactions that are based on EUR LIBOR 
will have to be switched to other reference 
rates, such as EURIBOR.

In other currencies the IBOR transition is 
more relevant to financial transactions, 
especially to those in USD. If these con-
tinue beyond 2021, a transition to other 
reference rates might be unavoidable. If no 
contractual provisions have been made to 
date for the expiration of reference rates, 
additional agreements will probably be 
necessary. 

Daniel Gloser 
dgloser@deloitte.at

IBOR Transition: Replacement of  
reference rates
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At the end of September, the European 
Council took a further step towards 
comprehensive tax transparency 
for large international corporations 
in Europe. In the course of the first 
reading on 28 September 2021, 
the European Council adopted the 
proposal for a directive on a uniform 
and mandatory "public country-by-
country report" which was negotiated 
at the beginning of June 2021. The only 
remaining step before the formal entry 
into force of the directive is the official 
adoption by the European Parliament, 
which is to be expected soon.
 
Impact 
The obligation applies to multinational 
groups with a consolidated turnover 
more than EUR 750 Mio in the previous 
two consecutive financial years. Whereby 
the obligation to publish is not limited 
to multinational groups with an ultimate 
parent company in the EU. Foreign groups 
are also included in the obligation if 
subsidiaries or branches of a company 
with a certain minimum size are domiciled 
in a member state. There are only a few 
exceptions, such as banks as they are 
already obliged to report on a country-
by-country basis under the Capital 
Requirements Directive (2013/36/EU).

Article 48c of the Directive lists the 
necessary contents of the income tax 
information report to be published, which 
essentially correspond to those of the 
country-by-country reports pursuant 
to OECD BEPS Action 13 and § 4 VPDG. 
The items mentioned thus concern the 
following information to be disclosed:

 • brief description of the company's 
activities

 • number of employees

 • net sales, including sales to affiliated 
companies and related parties

 • profit or loss before tax

 • current tax expense for the financial year 
and income tax paid in the reporting year 
in a tax jurisdiction

 • amount of retained earnings.
 

For EU countries, the data must be 
published separately for the individual 
countries. For foreign countries, there is 
a difference because the data on foreign 
countries may be published in aggregated 
form, provided that the foreign country is 
not included in the list of uncooperative or 
non-transparent third countries.

The data must be published on the 
company's website no later than 12 months 
after the balance sheet date of the relevant 
financial year. It must be available for a 
period of at least 5 years. In addition, 
the data shall be published in a business 
register.

The Directive requires Member States 
to ensure that the members of the 
administrative, management and 
supervisory bodies of the ultimate parent 
company have collective responsibility for 
ensuring that the income tax information 
report is drawn up and available for the 
public. Member States should provide 
effective, proportionate and dissuasive 
penalties to punish breaches of the 
publication obligation. The concrete form 
of these sanctions is left to the Member 
States. However, in Austria it can be 
assumed that in addition to the company 
itself, its executive bodies can also be 
sanctioned.

Furthermore, a mandatory confirmation 
by the auditor is planned. In the future, 
auditors will be required to verify whether 
there was an obligation to publish financial 
statements for the financial year preceding 
the financial year in question and, if so, 
whether this obligation was complied with. 
If the publication was not made despite 
the obligation, the auditor must state 
the missing publication in the auditor's 
report. However, a substantive statement 
or confirmation by the auditor is no longer 
provided for in the current draft directive.

 
 
 
 
 
 
 
 

Entry into force
Member States have 18 months from 
the entry into force of the Directive to 
transpose it into national law. The first 
publication must subsequently take place 
for the financial year that begins two and 
a half years after the entry into force of 
the directive or later. Provided that the EU 
Parliament adopts the proposal unchanged 
and publication in the EU Official Journal 
still takes place by the end of 2021, the 
Directive will enter into force at the 
end of 2021. Therefore, the publication 
requirement would affect all financial years 
beginning after mid-2024. If the calendar 
year is the financial year, the publication 
obligation applies for the financial years 
starting 2025.

Stefan Käppl
skaeppl@deloitte.at

Publication of the Country-by-Country 
Reporting: Quo Vadis?
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On 7 October 2021, the Austrian tax 
authorities published the highly 
anticipated Austrian Transfer 
Pricing Guidelines 2021 (Austrian 
TPG 2021). The Austrian TPG 2021 
serve as an interpretative aid to the 
international arm's length principle 
and are intended to ensure its 
uniform application. Essentially, they 
incorporate the current OECD Transfer 
Pricing Guidelines 2017 (OECD TPG 
2017), which have been supplemented 
with special features of Austrian tax 
law. For this reason, the Austrian 
TPG 2021 are not only important for 
the Austrian tax authorities but they 
are also a valuable reference work 
in business practice – despite the 
fact that they are not legally binding. 
In our series of articles on the new 
Austrian TPG 2021, we will provide a 
deeper insight into the main changes 
that have been made. In advance, we 
would like to provide a brief overview 
of the significant amendments in the 
Austrian TPG 2021.

Background
In 2010, the Austrian tax authorities 
published the Austrian TPG 2010 for the 
first time, which were based on the then 
current OECD TPG 2010. Since then, the 
OECD TPG have been amended extensively 
in particular with the OECD's Base Erosion 
and Profit Shifting (BEPS) project and were 
republished in their current version in 2017. 
Accordingly, there was a need to revise 
the Austrian TPG to take account of these 
international developments.

The basic structure of the new Austrian 
TPG 2021 largely follows that of the 
Austrian TPG 2010, although considerable 
additions have been made in some 
places. On top of that, the most important 
information and EAS (Express Answer 
Service) of the Austrian tax authorities 
relevant for transfer pricing purposes have 
been incorporated. 
 
 
 

Overview of the amendments
Significant amendments compared to the 
previous version of the Austrian TPG can 
be found in the area of

 • the five comparability factors (in 
particular, inclusion of the concept 
of control over risk in the functional 
analysis; remarks on the consideration of 
location specific advantages and group 
synergies and on the application of year-
end adjustments);

 • the selection and application of the most 
appropriate transfer pricing method (in 
particular with regard to the transactional 
profit split method);

 • intra-group services (in particular with 
regard to the arm's length mark-up on 
routine services; simplified approach 
for the determination of arm’s length 
charges for low value-adding intra-group 
services [LVAIGS approach of the OECD 
TPG 2017]);

 • financial transactions (adjustments to the 
OECD TPG 2017 in the areas of lending, 
cash pooling, guarantees and captive 
insurance);

 • intangibles (especially implementation 
of the DEMPE concept of the OECD TPG 
2017 and the approach for the valuation 
of hard-to-value intangibles [HTVI 
approach of the OECD TPG 2017]);

 • cost contribution arrangements 
(primarily valuation of participants' 
contributions at arm’s length; in limited 
cases, only allocation of costs is still 
possible);

 • permanent establishments (changes 
to the establishment of and profit 
attribution to construction permanent 
establishments as well as agency 
permanent establishments);

 • documentation requirements (especially 
for business units that do not exceed 
the thresholds of the Austrian law on 
Transfer Pricing Documentation);

 
 

 
 
 

Conclusion and outlook
With the revisions made, the Austrian 
TPG have been aligned with the current 
status of the OECD TPG 2017. In the future, 
it can be expected that the Austrian tax 
authorities will revise the Austrian TPG 
more frequently and not wait a decade for 
an update, as it was the case previously 
– especially because of the current rapid 
developments in international tax law, 
which are also expected to result in 
extensive changes in the area of transfer 
pricing. 

Florian Navisotschnigg
fnavisotschnigg@deloitte.at

The Austrian Transfer Pricing  
Guidelines 2021
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On 15 November 2021 the following declarations/payments are due:

 • Advance VAT declaration for September or the third quarter 2021.

 • Advance Payments on Income Tax and Corporate Income Tax  for the fourth quarter 2021.

 • “Kammerumlage” (contribution to the chamber of commerce) for the third quarter 2021.

 • Vehicle Tax for the third quarter 2021.

 • Capital Gains Tax for capital gains on debt securities for September 2021. 

 • Standardized Consumption Tax for September 2021.

 • Tax on energy, coal and natural gas for September 2021.

 • Advertising Tax for September 2021.

 • Digital Tax for September 2021.

 • Wage Tax for October 2021.

 • Social insurance payments for employees for October 2021.

 • Employer-Contribution to the family allowance compensation fund for October 2021.

 • Surcharge to the Employer-Contribution for October 2021.

 • Municipal Tax for October 2021.

 • „U-Bahn Steuer“ for Vienna for October 2021.

 • Withholding Tax defined according to Sec 99 ICTA for October 2021.

On 30 November 2021 the following declarations/payments are due:

 • Recapitulative statement („Zusammenfassende Meldung“) for October 2021.

 • Prepayment on mandatory social insurance (“SVA-Pflichtversicherung”) for the fourth quarter 2021. 

Madeleine Grünsteidl
mgruensteidl@deloitte.at

Tax Deadlines in November 2021

Tax & Legal News | Litigation & Financial Criminal Law
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