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The Eco-Social Tax Reform 2022:  
Overview of the Planned Changes

Following the announcement of the 
key elements of the 2022 tax reform by 
the government on 3 October 2020, the 
legislative drafts entailing the detailed 
statutory provisions of the planned tax 
reform have recently been published. 
The following overview summarizes 
the main elements of the planned 
changes:  

Measures meant to enhance ecological 
sustainability
National CO2 emissions certificate 
trading system. 
With the aim of reducing CO2 emissions 
and establishing true costs, a national 
emissions certificate trading system is 
to be introduced supplementing the 
already existing European emissions 
certificate trading system. Starting on 
1 July, 2022, emitting carbon dioxide in 
connection with fossil sources of energy 
(gasoline, gas oil, heating oil, natural 
gas, liquefied petroleum gas, coal and 
kerosene; definition can be expanded 
by decree) will only be permissible if the 
respective market participant has been 
duly registered himself with the competent 
authority, i.e. if emission certificates have 
been acquired. The emission certificates 
for the CO2 emissions of a calendar year 
must be submitted to the competent 
authority by a certain deadline in the 
following year (emission certificates for 
2022 by 31 July, 2023; otherwise by 30 June 
of the following year). In addition, after the 
end of each calendar year, the emitting 
market participant has to report all carbon 
dioxides emitted in accordance with 
the approved emission monitoring plan 
electronically to the authority by 30 June 
(CO2 emissions report). Unused emission 
certificates may be returned to the 
authority with the certificate holder being 
able to request a refund of the price paid.

Until the transition to a market-based 
pricing system starting in 2026, the new law 

envisages a transitional phase in which the 
price for emission certificates, ie the price 
per ton of CO2 to be emitted, is fixed. From 
1 July 2022, a fixed price of EUR 30 per ton 
of CO2 will apply, which will increase to 
EUR 35 in 2023. Thereafter, the price will 
increase by EUR 10 for each of the next 2 
years (2024: EUR 45; 2025: EUR 55). 

As a measure to maintain cross-border 
competitiveness, avoid carbon leakage 
(shifting of greenhouse gas emissions 
abroad) and mitigate special additional 
burdens, affected parties can apply for a 
(pro rata) relief from the additional costs 
caused by the newly established CO2 
emissions certificate system.

Regional climate bonus.  
To compensate for the additional burden 
on households resulting from emissions 
certificate trading system, starting with 
2022, the draft legislation provides for a 
so-called regional climate bonus. Every 
individual who has his primary residence in 
Austria for at least 183 days in a calendar 
year is entitled to a direct payment of 
EUR 100 per person. This amount is 
reduced to EUR 50 for children under 
the age of 18. In addition to this basic 
amount, residents of regions with a less 
well-established public transport system 
are eligible for a regionally graduated 
additional top-up compensation amount, 
which may vary between 0%, 33 %, 66 % 
and 100 %. For 2022, a maximum of 
EUR 200 will therefore be paid. 

For income tax purposes, the climate 
bonus is explicitly defined as tax-exempt.

Extension of the exemption from the 
electricity tax.  
As of 30 June 2022, the already existing 
exemptions from the electricity tax for self-
produced and consumed electricity will be 
extended to all renewable energy sources. 
The currently applicable restriction to 

25,000 kWh per year will thereby also be 
lifted.
 
Promotion of thermal renovation of 
buildings and replacement of fossil 
heating systems.  
As part of the plan to increase ecological 
sustainability through changes to the 
tax system, costs incurred through the 
replacement of a fossil heating system 
with a climate-friendly system (e.g. district 
heating) or through the thermal renovation 
of buildings will – if meeting the statutory 
conditions – be eligible for a (lump sum) 
deduction as a special expense. This rule is 
foreseen to become applicable as of 2022.

Compensation and relief measures
Investment allowance.  
The tax reform foresees a new investment 
tax allowance in the form of an additional 
business expense claimable for purchased 
or manufactured depreciable assets in 
the year of purchase or manufacture if 
the normal useful life of the asset is at 
least four years and if it is attributable 
to a domestic business or a domestic 
permanent establishment. Certain assets 
are explicitly excluded from the investment 
allowance (e.g. used goods). The deductible 
amount is set at 10 % of the acquisition or 
production costs and is even increased 
to 15 % in the case of certain ecofriendly 
assets (to be defined by decree). The 
maximum acquisition/production cost for 
which the 10 %/15 % business expense 
may be claimed is EUR 1 mio per year. The 
general depreciation is not affected by the 
additional investment tax allowance, which 
will be become applicable as of 2023.

Increase of the tax-free profit 
allowance.  
For all fiscal years starting after 31 
December 2021, a tax-free profit allowance 
of 15 % instead of the previous 13 % may 
be deducted from the tax base for the first 
EUR 30,000 (the further stages are: for the 
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next EUR 145k: 13 %; for the next EUR 175k: 
7 %; and for the next EUR 230k: 4.5 %; 
maximum total EUR 45,950).  

Value limit of low-value assets.  
The limit for immediately depreciable low-
value assets will be raised from currently 
EUR 800 to EUR 1,000. This rule should 
become applicable from 2023.

Reduction in income and corporate 
income tax rates.  
For income and payroll tax purposes, the 
2nd bracket (EUR 18,000- EUR 31,000) will 
be reduced from 35 % to 30 % as of 1 July, 
2022, and the 3rd bracket (EUR 31,000- 
EUR 60,000) will be reduced from 42 % to 
40 % as of 1 July, 2023.

The corporate income tax rate will also be 
gradually reduced from currently 25 % to 
24 % in 2023 and then to 23 % in 2024. 

Reduction of mandatory health 
insurance contributions. 
As of 1 July 2022, mandatory health 
insurance contributions will be reduced 
for low income recipients (income below 
EUR 2,500) The reduction varies between 
1.7 and 0.2 percent of the health insurance 
contributions, depending on the income 
amount.

Tax exemption for employee profit 
participation.  
In order to incentivize the participation 
in the employer’s profits by employees, a 
tax-free profit-participation for employees 
of up to EUR 3,000 per year is being 
introduced. However, the tax-free profit 
participation is capped at the employer’s 
previous year's taxable profit. In addition, 
the exemption only applies if the profit 
participation is granted to all employees or 
at least a specific group of employees and it 
is also not granted if the profit participation 
is paid in lieu of a regular salary.

Increase of the family bonus.  
The so-called family bonus, which in 
essence is a tax credit, of EUR 1,500 
per year and child will be increased to 
EUR 2,000. In addition, the so called 
“Kindermehrbetrag” will also be increased 
from EUR 250 per child per year to 
EUR 450. 

Input tax adjustment period for rent-to-
own models. In the area of VAT, the tax 
reform provides for a reduction of the 
input tax adjustment period in connection 
with the purchase of rental apartments 
with an option to buy. The period will be 
reduced from 20 to 10 years and will be 
applicable to all property transfers after 31 
December 2022. 

Taxation of cryptocurrencies  
(For details see here). Under current tax 
legislation, capital gains from the alienation 
of cryptocurrencies held as private assets 
are only taxable if the crypto assets 
have been held for less than one year. 
The changes foreseen by the tax reform 
2022 aim at aligning the tax treatment 
of cryptocurrencies and the taxation of 
income from capital investments (shares, 
bonds, derivatives etc.). According to 
the new Section 27b Income Tax Act, 
both recurrent income (e.g. from mining) 
as well as capital gains stemming from 
cryptocurrencies will be taxable regardless 
of the holding period at a special tax 
rate of 27.5 %. Only the exchange of one 
cryptocurrency for another shall not 
constitute a taxable event. The tax on 
income from cryptocurrencies is foreseen 
to be levied by means of a withholding 
tax deduction by either the domestic 
debtors of the income or domestic service 
providers handling the cryptocurrency 
transactions. 

The legislative changes regarding the 
taxation of cryptocurrencies will enter into 
force on 1 March 2022, however being 
applicable to all cryptocurrencies acquired 
after 28 February 2021. The obligation of the 
domestic debtors or service providers to 
deduct withholding tax on cryptocurrency 
income will commence as of 1 January 2023. 

Nikolaus Wabitsch 
nwabitsch@deloitte.at

Daniel Blum 
dablum@deloitte.at
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If there is the suspicion that an em-
ployee is behaving in breach of trust or 
contract with the employer (e.g. faking 
sick leave), and the employer wants to 
prove this, she or he will think about 
using a pri-vate investigator at this 
point at the latest. In its decision of  
25 March 2021, 8 ObA 8/21s, the 
Austrian Supreme Court clarified the 
question of whether an employer is en-
titled to compensation for the private 
investigators' costs from an employee 
who has faked sick leave.

Facts. 
The defendant employee had recently 
been on regular sick leave. The employer 
suspected – although the employee 
submitted certificates of incapacity to work 
– a "faked" incapacity to work and engaged 
a private investigation agency. They started 
their investigations and found that the 
employee who was reported unfit to work 
extensively enjoyed his free time. He was 
picked up from home around noon, then 
went to a coffee shop, which he left with 
friends around 3:30 p.m. and did not return 
home until 1:48 a.m. the following day. The 
detective agency informed the employer 
promptly, who instructed them to continue 
observing the employee. On the following 
days, the private investigation observed 
a similarly extensive free-time life of the 
employee who was allegedly sick. Based on 
the available results of the observation, the 
employer decided to end it. Immediately 
after, he issued the termination with 
immediate effect to the employee. In 
addition, he claimed full compensation 
from the employee for the costs of the 
private investigator. 
 
Decision of the Austrian Supreme 
Court.
The reimbursement of the costs of the 
private investigator by an employee 
requires that there is an "adequate typical 
causal connection" between the costs of 
the investigation incurred by the employer 
and the actual, i.e. concrete evidence of 
a breach of the contract. The employer 
may therefore not spend costs randomly 

or based on vague assumptions and 
hope that they will be reimbursed by the 
employee later.

Furthermore, it is assumed that the inves-
tigations are objectively necessary and 
that the use of private investigators was 
necessary to obtain the relevant informa-
tion or to uncover the breach of contract. 
The employee does not have to reimburse 
the employer for observation costs that are 
obviously unnecessary, have no prospect 
of success from the beginning or are 
clearly inappropriate. Costs are in any case 
unnecessary if circumstances could have 
been easily proven otherwise, or costs in 
those cases in which the suspicion was not 
confirmed in hindsight.

In addition, the Austrian Supreme Court 
was confronted with the following three 
questions:

How long may an objectively justified 
observation last? 
The principle of proportionality mentioned 
as a condition requires that compensable 
investigation costs are not only necessary 
in principle, but also to the respective ex-
tent. In the case at hand, the investigators 
established already on the first day that the 
employee was not at home due to sickness 
but was engaged in free-time amusements. 
Therefore, the employee argued that all 
subsequent investigations were no longer 
necessary and that these investigation 
costs could therefore not be charged to 
him.

In this regard, the Court ruled that the 
investigative activities on the two sub-
sequent days were nec-essary. This is 
because the employee could still effectively 
– judicially – defend himself against a one-
time violation. It would also be possible 
that the results of the first observation 
were due to a mistake in observation or a 
coincidence. Only when the employer can 
present well-founded evidence (about the 
faked inability to work) over a longer peri-
od, the investigative activity is completed. 
Until then, costs incurred are necessary 

and thus compensable. Furthermore, the 
Court stated that a three-day surveillance 
period is not to be considered exorbitantly 
long. This is even more the case as the 
employer is financially burdened by its 
obligation to continue to pay remuneration 
and therefore a correspondingly in-depth 
investigation is permissible.

Is there an upper limit for the 
reimbursement of costs? 
In the case at hand, the employer demand-
ed reimbursement of costs that exceeded 
the employee's monthly salary "by a 
multiple". The employer had paid around 
EUR 8,000 (net) to the private investigation 
agency for a total of three days of obser-
vation. The Court found that the employer 
was entitled to full reimbursement of the 
costs claimed. It highlighted that there 
is no general principle in employment 
law according to which compensation is 
basically limited to the monthly income or 
that the monthly income must be taken 
into account in the obligation to pay com-
pensation.

Is there a duty to mitigate the damage? 
Irrespective of the fact that there is 
initially no upper limit for the claim for 
compensation, the principle of the duty 
to minimize damage applies. Here, the 
claimant is obliged to keep the damage as 
low as possible. The damaging party must 
prove that the claimant did not (sufficiently) 
observe the duty to mitigate the damage 
and to what extent the damage could have 
been reduced. In the case at hand, it was 
determined that the amount charged to 
and paid by the employer did not exceed 
the usual price level of private investigation 
agencies. It cannot be assumed from the 
insignificant amount of the invoice that the 
employer could have successfully disputed 
its full payment obligation towards the 
private investigation agency. Thus, the 
burden of proof is on the employee as the 
damaging party to claim and prove that the 
employer specifically breached the duty to 
mitigate the damage, which the employee 
did not do.

Abuse of sick leave: Who has to cover  
the costs of a private investigator?
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Conclusion. 
If an employer has sufficient reasons to 
believe that an employee is faking sick 
leave, she or he can obtain clarification by 
engaging the services of a private investi-
gator. If the employee's breach of duty is 
subsequently proven, the employer can 
claim compensation for the private investi-
gator's costs. Whether the duration of the 
observation and the related costs were 
objectively necessary must be assessed 
in each individual case. In principle, there 
is no upper limit for the reimbursement of 
costs.

Stefan Zischka 
s.zischka@jankweiler.at

Christina Feistritzer
c.feistritzer@jankweiler.at
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The draft of the ecosocial tax reform 
law 2022 part I (Ökosoziales Steuer-
reformgesetz 2022 Teil I) contains 
explicit tax provisions for the taxation 
of crypto currencies. It is planned 
that the taxation of crypto currencies 
shall be comparable to the taxation of 
capital assets with regard to capital in-
come and capital gains. Furthermore, 
the definition of the agent obliged to 
withhold the capital yield tax (KESt) 
shall be extended. 

Definition of cryptocurrency.
According to the draft law, a crypto cur-
rency is defined as a digital representation 
of a value that has not been issued by 
any central bank or public entity and is 
not necessarily linked to a legally defined 
currency. Furthermore, it does not have the 
legal status of a currency or money but is 
accepted as a medium of exchange by nat-
ural or legal persons. It can be transmitted, 
stored and traded electronically.

Tax events.
From March 1, 2022 onwards, income from 
capital assets shall be extended by income 
from crypto currencies. 

The income from crypto currencies 
includes the following:

 • current income from crypto currencies 
("fruits") and

 • capital gains 

Current income includes, in particular, 
payments from the provision of crypto 
currencies, which can be made both in 
crypto currencies themselves and in other 
services such as fiat money (e.g., EUR).

In case of capital gains from crypto curren-
cies against EUR, the difference between 
the sales proceeds and the acquisition 

costs shall be applied primarily. The 
exchange of crypto currencies for other 
assets and services also results in capital 
gains. In practice, this includes paying bills 
in crypto currencies without a previous 
separate exchange for fiat money. Details 
on the determination of acquisition costs 
and sales proceeds shall be regulated in a 
separate decree.

However, an exchange of a crypto currency 
for another crypto currency does not 
constitute a taxable event. In such a case, 
the acquisition costs of the exchanged 
crypto currency shall be transferred to the 
crypto currency received.

If the transaction processing service 
involves the use of already existing crypto 
currencies (staking) or if these are trans-
ferred without or only for an insignificant 
consideration (air drops, bounties), acqui-
sition costs of zero can be assumed for the 
crypto currencies received. In the event of 
a later sale, this results in the taxation of 
the entire increase in value.

Crypto currencies held by mutual funds 
shall be treated according to the same tax 
regulations as a direct investment due to 
the so-called transparency principle.

Tax rate and tax deduction. 
Income from crypto currencies should be 
subject to the special income tax rate of 
27.5% for natural persons if the underlying 
contracts are publicly offered in legal and 
actual terms. There is a duty to deduct 
capital yield tax if a domestic obligated 
agent exists.

In addition to domestic debtors of crypto-
currencies, the group of agents obliged to 
deduct capital yield tax shall also include 
domestic service providers in accordance 
with section 2, subparagraph 22 a and b 

of the Financial Market Money Laundering 
Act (FM-GwG). These service providers are 
service providers with headquarter, dom-
icile, or place of management in Austria as 
well as domestic branches or permanent 
establishments of foreign service providers 
who are providers of electronic wallets or 
offer the exchange of crypto currencies for 
fiat money or vice versa. The before men-
tioned agents shall be obliged to deduct 
KESt if they have the required information 
or data and access to the income or the fiat 
currency. KESt on capital gains from crypto 
currencies shall only be withheld if the 
domestic service provider has also carried 
out the realization of the capital gain, ie is 
involved in the transaction.

In accordance with the legal regulations 
already in place, when the special income 
tax rate of 27.5% is applied, losses can also 
be offset against other capital income sub-
ject to special income tax rate, except for 
savings account interest and contributions 
from private foundations.

In contrast to the payment for other capital 
income, the KESt on crypto currencies is 
paid only once a year, on February 15 of 
the following year. By this date, the loss 
compensation should also have been car-
ried out. As with other income from capital 
assets, a loss compensation certificate shall 
be issued for this purpose.

Taxes on income from crypto currencies 
that are levied through KESt withholding 
should be subject to final taxation, ie the 
taxpayer does not have to include this 
income in his tax return.

Tax Provisions for the Taxation of Crypto 
Currencies for Private Investors in the Draft 
of the Ecosocial Tax Reform Law 2022 – Part 1 

Tax & Legal News | Income Tax 
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Deadlines and old assets.
The tax liability for income from crypto 
currencies shall into force on March 1, 
2022 and apply for the first time to crypto 
currencies purchased after February 28, 
2021. Crypto currencies that were acquired 
before that date are not subject to the new 
taxation regime as they shall qualify as 
old assets. In accordance with the current 
legal situation, the sale of old assets is only 
considered to be a speculative transaction 
within one year and is subject to the 
progressive income tax rate.

The obligation to withhold capital yield tax 
is only to be provided for capital income 
that accrues after December 31, 2022. 
However, agents obliged to deduct KESt 
should be free to opt to withhold KESt 
voluntarily on capital income and gains in 
the 2022 calendar year already.
 
Conclusion.
The review period for the draft of the 
ecosocial tax reform law shall end on De-
cember 6, 2021. After that date, it remains 
to be seen in what form amendments or 
additions will be included in the final draft 
law and/or which detailed questions will 
be regulated in a separate decree. We 
will keep you informed on further devel-
opments in the course of the legislative 
process.

Elke Teubenbacher
eteubenbacher@deloitte.at
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Following our article on the publica-
tion of the Austrian Transfer Pricing 
Guidelines 2021 (TPG 2021), we contin-
ue our series on the TPG 2021 with the 
main changes to the chapters on the 
legal basis and on the methodology of 
transfer pricing.

Requirement of written contracts. 
In light of the High Administrative Court's 
ruling on “agreements between relatives”, 
the tax authorities and practitioners have 
so far always assumed that all contracts 
between related parties must be concluded 
in written form. This written form require-
ment is now softened up in the TPG 2021 
to the extent that it is clarified that, in the 
now published view of the tax authorities, 
for intra-group transactions for which no 
contracts exist, the material contractual 
terms can also be derived from the actual 
conduct of the parties involved, provided 
that third parties would also not conclude 
written contracts for such transactions.

However, this amendment should by no 
means be seen as a carte blanche to no 
longer conclude written contracts within 
the group, but rather clarifies that it may 
be permissible in certain situations not 
to conclude written contracts. In some 
industries, for example, it is customary not 
to complete formal contracts for certain 
transactions, but to complete businesses 
only by telephone orders or orders via 
email. If this is practiced between third 
parties in such a way, it may also be permis-
sible, in the opinion of the tax authorities, 
to settle contracts of this kind within the 
group. In practice, however, it is still recom-
mended to conclude formal contracts for all 
intra-group transactions for documentation 
purposes. 
 
Grouping of similar business 
transactions. 
For the first time, the TPG 2021, with 
reference to the OECD TPG, explicitly 
comment on the grouping of similar busi-
ness transactions. In principle, all transfer 
pricing methods are only to be applied on a 
transaction-by-transaction basis, although 

similar transactions may be grouped 
together for documentation purposes. The 
TPG 2021 cite the distribution of electrical 
equipment as an example of grouping of 
similar transactions. Therefore, in the view 
of the tax authorities, it may be appropriate 
to apply the respective transfer pricing 
method used for the entire business 
transaction "distribution of electrical equip-
ment" instead of further subdividing the 
electrical equipment for documentation 
purposes (e.g. separate documentation of 
each type of electrical equipment or even 
each model). In practice, it will have to be 
assessed on a case-by-case basis whether 
certain business transactions can be 
considered comparable or not. 

In the TPG 2021 it was also clarified that 
the application of a single method to the 
total net profits of a group company from 
different business lines (e.g. sales and 
production) is not permitted. 

Year-end adjustments. 
The updated version of the TPG takes a po-
sition on transfer pricing adjustments (e.g. 
year-end adjustments or compensating 
adjustments) between associated compa-
nies. In principle, these are viewed critically, 
as unrelated third parties will normally not 
agree on measures to adjust the result of 
an independent contracting party. The TPG 
2021 therefore give preference to conscien-
tious monitoring of the transaction during 
the year, which prevents the need for 
adjustments in the first place.

Adjustments may be made at the end of 
the year from the following points of view:

 • the price-determining factors are agreed 
in advance,

 • ex ante pricing is subject to significant 
uncertainties (for example, with regard 
to turnover figures and operating 
expenses or in the event of fluctuations 
in production capacity utilization), and

 • the taxpayer has made reasonable 
efforts during the year to achieve an 
arm's length transfer price (intra-year 
monitoring).

However, such adjustments are only 
permissible within a range – determined 
with ex-ante knowledge. 

Control over risk. 
The TPG 2021 also adopted the concept 
regarding the analysis and allocation of 
risks from the OECD TPG. Essentially, this 
concept states that risks are to be allocated 
to the company which actually exercises 
the corresponding control and risk minimi-
zation functions, which affects the positive 
and negative consequences of the risk de-
velopment, and which also has the financial 
capacity to bear the corresponding risk. In 
line with the OECD TPG, the TPG 2021 also 
clarify that ongoing risk mitigation activities 
may, however, be outsourced. 

The background to the control-over-risk 
concept now adopted is that this is 
intended to limit the artificial shifting of 
risks and thus also the shifting of profit 
potential through intra-group agreements. 
Since it is primarily no longer the contrac-
tual agreements that are decisive for the 
allocation of risks, but rather the personnel 
and technical capacity to be able to make 
these risk decisions, as well as the financial 
capacity to also be able to bear the risk 
should it come to fruition.  

Conclusion. 
In summary, it can be stated that the TPG 
2021 primarily aligns with the OECD TPG in 
the areas of legal basis and transfer pricing 
methodology. The changes presented 
in this article are only those that appear 
to us to be most significant for business 
practice and therefore do not represent an 
exhaustive list of all changes. 

Stefan Käppl
skaeppl@deloitte.at
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As part of our series of articles on the 
new Austrian Transfer Pricing Guide-
lines (Austrian TPG 2021), the purpose 
of this article is to take a closer look 
at material changes in the area of 
intra-group transactions – in particular 
on the topics of intra-group services 
and cost contribution arrangements.  

Intra-group services – "New" mark-up 
on routine services and introduction of 
the LVAIGS approach. 
The Austrian TPG 2010 still provided that 
for routine services – without the existence 
of a benchmarking study – an arm's length 
gross profit mark-up between 5-15% could 
be used as guidance. According to the new 
Austrian TPG 2021, it is permissible if a net 
profit mark-up between 3% and 10% (often 
5%) – in line with the statements of the EU 
Joint Transfer Pricing Forum – is used for 
routine services. It should be noted, howev-
er, that this is not a range within any value 
is considered to be at arm's length. Instead, 
it must always be assessed in every 
individual case which profit mark-up within 
the range shall be selected. For routine 
services rendered before 1 January 2022, 
a gross mark-up between 5% and 15% can 
still be used. A net mark-up corresponds to 
the actual net profit of a service provider 
generated from a transaction. Therefore, all 
costs of the service provider are included in 
the cost base. Thus, the cost basis includes 
appropriate portions of selling, general and 
administrative expenses. In contrast, with 
gross mark-ups, administrative, general 
and selling costs still have to be covered, so 
only directly attributable costs of providing 
the service are included in the cost base.

In addition, for low value-adding services, 
a simplified application of the arm’s length 
principle under the Low Value-Adding 
Intra-Group Services approach (LVAIGS 
approach), known from the OECD TPG 
2017, has been adopted. Under the LVAIGS 
approach, it is possible to assess whether 
the recipient of the service obtains a 
benefit from the use of the service based 
on service categories instead of – as it 
is usually required – for each individual 

service charge (simplified "benefit test"). 
Moreover, a cost pool should be estab-
lished for each category of service, which 
should include the direct and indirect 
costs as well as an appropriate share of the 
general administrative costs associated 
with the category of service in question. 
The cost pool should further include 
only services provided to more than one 
company. A fixed net cost mark-up of 5% is 
applied to the cost base thus determined, 
excluding pass-through costs. 

Among others, the following activities are 
eligible for the LVAIGS approach:

 • Accounting and auditing

 • HR

 • IT

 • Tax and legal advice within the group

 • General administrative services.

Among others, the following activities are 
not eligible for the LVAIGS approach:

 • Services constituting the core business of 
the MNE group

 • Research and development services

 • Manufacturing and production services, 
including related purchasing activities

 • Sales, marketing and distribution 
activities

 • Management Services.

Cost contribution arrangements – 
Novelties with regard to participation 
and allocation. 
Cost contribution arrangements 
(CCAs) are contractual arrangements 
between related companies to share the 
contributions and risks associated with 
the joint development, production or 
procurement of intangible assets, tangible 
assets (development CCAs) or services 
(service CCAs), where the intangible assets, 
tangible assets or services concerned are 
expected to generate benefits for all CCA 
participants. The remuneration sought by 
the participants in the CCA thus consists, in 

whole or in part, of the reciprocal and pro 
rata benefits they expect to derive from the 
pooling of their resources and skills.

The Austrian TPG 2021 clarify that par-
ticipants in a CCA can only be companies 
that can expect to benefit from the CCA 
activities and that they are entitled to a 
share of the result of the CCA. In addition, 
an entity must be able to exercise control 
over the risks associated with the CCA and 
have the financial capacity to assume those 
risks. In contrast, an entity which merely 
provides financing cannot be a member of 
a CCA.

The services purchased by the CCA 
participants must be (reciprocally) provided 
by and for themselves. In addition, they 
can also receive services from a company 
outside of the CCA. If the company outside 
of the CCA is a related company, then it 
must be remunerated in accordance with 
the arm's length principle. On the other 
hand, a pure "demand pool", in which 
the pool participants do not make any 
contributions themselves and only jointly 
purchase a service from a company outside 
of the pool, does not meet the criteria for 
establishing a CCA.

The valuation of contributions in a CCA 
has also changed significantly. As a matter 
of principle, contributions must now be 
valued with market prices and not - as was 
previously the case - only at cost. Pure cost 
allocation is now only permissible if the 
difference between the market value and 
the cost of the contribution is compara-
tively insignificant, as will be the case, for 
example, for low value-adding services. 

If, on the other hand, a CCA participant 
contributes pre-existing (intangible) assets, 
they must in any case be recognized at 
their market value at the time of the con-
tribution whereas a cost-based calculation 
does not provide a reliable basis for the 
application of the arm's length principle. 
As the value of each CCA participant's 
relative share of the contributions must be 
consistent with its share of the expected 

Austrian Transfer Pricing Guidelines  
2021 – Part 3: Intra-Group Transactions

Tax & Legal News | Transfer Pricing
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benefits, compensation payments may 
be required. The contributions and 
the expected benefits must always be 
considered over the entire term of the CCA 
(if necessary, also over the period of more 
than one business year).

Financial transactions. 
In the course of updating the Austrian TPG, 
the entire chapter on financial transactions 
has been revised and adapted to the 
OECD guidance on financial transactions. 
Therefore, we may refer to our series of 
articles on this topic for further details 
about financial transactions.

Conclusion. 
The changes in the new Austrian TPG 
2021 regarding intra-group transactions 
are a desirable and important alignment 
with the OECD TPG 2017. It remains to be 
seen how concepts such as the LVAIGS 
approach will prove themselves in practice 
in tax audits. However, it is clear that the 
requirements for a transfer pricing analysis 
of intra-group services have increased 
significantly. This is accompanied by 
significantly increased documentation 
requirements for the taxpayer. The switch 
to the market value concept for cost 
contribution arrangements will significantly 
complicate their application in practice for 
the joint development of intangible assets 
since complex valuation considerations are 
now necessary in the event of entry, exit or 
change in the expected benefit of the CCA 
participants.

Sophie Moser
somoser@deloitte.at
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The EAS legal notice of the Austrian 
Federal Ministry of Finance (“BMF”) 
from 2 July 2021 deals with the issue 
of taxation of directors’ fees in the 
case of remote management. If an 
Austrian resident (sole) director of 
a GmbH with its registered office in 
Germany is predominantly active in 
Austria (“remote management”), the 
BMF is of the opinion that the special 
provision of Art 16 para 2 of the Double 
Taxation Agreement between Austria 
and Germany (“DTA AT-GER”) applies 
to determine the right of taxation for 
directors' fees. However, this only 
applies if the company is resident 
in Germany for tax purposes under 
treaty law. 

Legal basis. 
Art 16 para 2 DTA AT-GER stipulates that 
directors’ fees received by a resident of 
a Contracting State in his capacity as a 
member of the board of directors of a 
company which is a resident of the other 
Contracting State may be taxed in the State 
in which the company is a tax resident 
under the treaty. The provision expands 
the OECD-MC 2017 by additionally applying 
the home state taxation for remuneration 
from management activities and not 
only for remuneration from activities 
comparable to a position in the supervisory 
and administrative board. According to the 
wording of the provision, the prerequisite 
for the application of this special rule is 
that the tax residence of the director and 
the company is not in the same contracting 
state. If the present provision is not 
applicable, other treaty norms are to be 
applied. Thus, for the company established 
in Germany, the preliminary question to 
be examined is – irrespective of the (sole) 
director residing in Austria – whether the 
business management of the company is 
located in Germany. The standard of review 
under treaty law is the "place of effective 
management".

Mutual Agreement. 
The interpretation of the BMF results di-
rectly from the wording of the treaty, which 
means that this preliminary question must 
be examined individually in accordance 
with the specific facts of the case. However, 
the present answer provided in EAS 3433 
has practical relevance against the 
background of an existing administrative 
agreement between Germany and Austria 
on the taxation of directors’ fees in the 
case of remote management: 

In the framework of the Mutual Agreement 
of 1 June 1994 on the DTA AT-GER 1954, 
it was stated in a simplified manner that 
– as long as this is compatible with other 
OECD-uniform regulations – the place of 
effective management is deemed to be the 
place where the instructions of the man-
aging bodies are received. As a result, this 
will regularly lead to taxation in the country 
in which the company has its registered 
office. According to the agreement and with 
an exception for letterbox companies, the 
same would apply to the assessment of the 
question of the “domicile” of a company 
within the meaning of the treaty. In general, 
this interpretation was maintained during 
consultation talks of 27 March 2006 
between Austria and Germany on the DTA 
AT-GER 2000. Additionally, it was stated 
that in the case of remote management 
by a sole managing director, it must be 
examined in which contracting state the 
place of effective management of the 
company is located. Within the framework 
of a collective decree of 17 June 2021, 
the designated agreement has now been 
repealed as “no longer necessary”.

Conclusion. 
A prerequisite for the applicability of the 
special provision of Art 16 para 2 DTA AT-
GER in the case of remote management by 
a member of the board of directors is the 
residence of the company in the country 
of its registered office under treaty law. 
The place of effective management of the 
company within the meaning of the treaty 
and, not least, the relevant principles of 
interpretation developed by the OECD ap-
ply as a benchmark. If the aforementioned 
provision is not applicable, the contractual/
factual terms of the director’s agreement 
must be examined. The allocation of the 
right of taxation under treaty law then 
takes place, for example, for income from 
employment (bound by instructions) or for 
income from self-employment/commercial 
activity.

Sandra Rusnak
srusnak@deloitte.at

EAS 3433: Directors’ fees in case of  
remote management
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In order for an exemption at source to 
be applicable for dividends distributions 
by an Austrian corporation to its foreign 
parent company based on the respective 
applicable tax treaty, certain requirements 
have to be met. The foreign recipient has 
to provide the distributing company with 
a Certificate of Residence issued by the 
foreign tax authority and a confirmation 
according to which it (1) is engaged in an 
active business that goes beyond the mere 
passive enjoyment of capital assets, (2) 
employs its own employees and (3) has its 
own business premises to carry out the 
business activities (substance criteria). 
Both the Certificate of Residence and the 
respective confirmations concerning the 
substance criteria have to provided on the 
Austrian form ZS-QU2. 

In a recently issued so-called Express 
Answer Service (EAS 3429), the Austrian 
MoF offers highly insightful clarifications/
statements concerning the above-de-
scribed substance criteria and the condi-
tions under which the MoF believes these 
criteria to be met. The MoF’ statement 
addresses the following fact pattern: Two 
stock corporations resident in Switzerland 
hold a 99% interest in an Austrian stock 
corporation (AUT-Co): Swiss-A-Co, which is 
listed on the stock exchange, and Swiss-B-
Co, which holds 1%, with Swiss-B-Co being 
wholly owned by Swiss-A-Co. Swiss-A-Co 
has no employees and uses the premises 
of another group company to carry out its 
business activities (business and group 
management as well as financing activities). 
The question was whether the Austrian 
AUT-Co, in the case of a distribution to the 
Swiss-A-Co, could exempt the income at 
source and distribute the dividend free 
of withholding tax on the basis of the DTA 
Austria-Switzerland. 

Active business activity beyond the 
passive enjoyment of capital assets.  
In line with the recent Supreme 
Administrative Court case law (see VwGH 
27.3.2019, Ro 2018/14/004), the MoF states 
that the assumption of business and group 
management functions as well as financing 
functions by a holding company constitutes 
an active business activity and hence goes 
beyond the mere passive enjoyment of 
capital assets. A predominance of active 
business activities is not required. However, 
the stock exchange listing alone does not 
in itself prove that the dividend recipient 
is engaged in an active business activity. 
As a result, the Express Answer Service 
underscores that holding companies are 
to be classified as engaged in an active 
business operation for purposes of 
WHT relief at source, provided that they 
perform specific management or financing 
functions, irrespective of whether these 
activities outweigh any other activities 
performed by the recipient. 

Own employees and own  
business premises.
According to the MoF’ EAS 3429, the 
term "own employees" within the 
meaning of the DTA Relief Regulation (‘DBA 
Entlastungs-Verordnung’) not only covers 
employees under a direct employment 
contract, but also leased employees (as 
already stated in EAS 2747), provided that 
they are integrated into the company's 
business operations like own employees 
and are subject to the company’s 
instructions. Therefore, it is not the legal 
but the factual/economic attribution of 
the employee to the dividend-receiving 
company that is decisive. The EAS also 
makes a similar clarification with regard to 
the criterion of “own premises”. Accordingly, 
the business premises required for the 
business activity do not have to be legally 
owned by the company, but can also be 
leased (e.g. from a group company).

In this specific case, however, the operating 
activities were completely outsourced to 
another group company. The employees 
and the business premises involved were 
therefore not attributable to the company 
receiving the dividend, but represented 
the labor force and premises of another 
company. According to the MoF’ EAS 3429, 
the receiving company in such a situation 
does not act in the capacity of the relevant 
decision maker with respect to the claimed 
active business activity. This activity includ-
ing the therewith-connected employees 
and premises, hence, were not attributable 
to the parent company receiving the 
Austrian outbound-dividends. Accordingly, 
the necessary substance requirements 
were not met and a relief at source was not 
possible. 

Conclusion.
The statements of the MoF in EAS 3429 
underline that holding companies may 
fulfill the requirement of being engaged 
in activities beyond mere passive asset 
management, provided that they assume 
business and group management functions 
as well as financing functions. Moreover, 
it may suffice if the employees as well as 
the premises are leased. However, if the 
entire active operating activity is carried 
out by another group company, ie fully 
outsourced, the substance requirements 
are not met, as the relevant active 
business activity including the workforce 
and premises are not attributable to the 
dividend-receiving company. 

Daniel Blum 
dablum@deloitte.at

Exemption at Source:  
Substance Requirements with  
respect to Holding Companies
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The Administrative High Court already 
clarified in its ruling from 2020  
(5 March 2020, Ro 2019/15/0008) how a 
remaining deadline is to be calculated. 
According to the Court, the suspension 
commences on the date of submission 
of the application and lasts until the 
end of the day on which the decision 
on the request has been delivered. The 
date of submission of the request is 
therefore to be included in the calcu-
lation of the remaining appeal period. 
In a recent ruling (30 June 2021, Ra 
2021/15/0019), the Administrative High 
Court dealt with the question, how a 
remaining deadline is to be calculated 
if the taxpayer applied for a further 
(second) filing extension. 

Facts of the case. 
The taxpayer appealed against an 
income tax assessment. The tax office 
partially granted the appeal and issued 
a preliminary decision (“Beschwerdevor-
entscheidung”), which was delivered on 16 
November 2017. On 14 December 2017, 
the appellant applied for filing extension 
to file the appeal with the Tax Appeaĺ s 
Court (“Vorlageantrag”; note: the remaining 
period at that time to file the appeal with 
the Tax Appeaĺ s Court was five days). The 
application was granted by the tax office on 
18 December 2017 and the deadline was 
extended to 31 January 2018. On  
31 January 2018, the appellant requested 
another application for a filing extension. 
That application was denied on  
12 February 2018. Subsequently, the 
appellant submitted the appeal with the 
Tax Appeaĺ s Court 14 February 2018.

Ruling of the Administrative  
High Court.  
It was questionable whether the 
outstanding appeal period of five days 
remaining from the first application for a 
filing extension was "consumed" by the 
granting of the request and the setting of 
a new deadline, or whether the appellant 
was still entitled to this outstanding appeal 
period after the rejection of the second 
application for a filing extension. The 
Administrative High Court stated that the 
concept of suspension of the appeal period 
constitutes a protection for the appellant. 
If an application for a filing extension is 
rejected, the appellant may file the appeal 
within the remaining period. However, this 
need for protection is no longer required 
if an application for a filing extension has 
already been granted once. In this case 
the appellant has already been permitted 
a longer period for the submission. There-
fore, the remaining period resulting from 
the first application for filing extension 
cannot be used with regard to further 
extension applications. 

In the present case, the remaining period 
to file the appeal with the Tax Appeaĺ s 
Court of five days was "consumed" by 
granting the first application for a filing 
extension and extending the deadline to 
31 January 2018. With the submission of 
the second application on 31 January 2018 
and thus on the last day of the (extended) 
appeal period, the appellant only had 
one day remaining of the appeal period 
after notification of the rejection of the 
second application for filing extension. The 
appellant should thus have filed the appeal 
by 13 February 2018 at the latest, resulting 
in the submission on 14 February 2018 as 
not timely.

Conclusion.  
The request for a filing extension suspends 
the appeal period as of the date on which it 
is submitted. Provided that the application 
for a filing extension has been granted and 
a new deadline has been set, the remaining 
period cannot be considered for further 
filing extension requests as is was already 
"consumed". According to the ruling of the 
Administrative High Court, the remaining 
appeal period – in case the extension 
request is denied – must therefore always 
be calculated with regard to the (last) 
request for a filing extension.  

Stefanie Jeegers 
sjeegers@deloitte.at

Administrative High Court: remaining  
appeal period to be calculated on the basis  
of the (last) application for a filing extension

Tax & Legal News |  Tax Litigation  



14

In its decision, the Administrative 
High Court dealt with the liability of a 
managing director in connection with 
unpaid tax payments and thereby 
addressed the equal treatment 
obligation of creditors regarding 
tax debts and liabilities in the 
case of payments by third parties 
(Administrative High Court 23. April 
2021, Ra 2020/13/0108).

Facts. 
The tax authorities issued a liability assess-
ment addressed to a managing director to 
pay the entity ś existing tax debt pursuant 
to Sec 9 Federal Tax Code (“BAO”). In the 
subsequent appeal proceedings, the man-
aging director argued that third parties had 
made the payments prior to the opening of 
insolvency proceedings. The Tax Appeals 
Court granted the appeal and annulled the 
decision because the managing director 
had no liquid funds at his disposal to cover 
the tax claims. Therefore, in the absence of 
liquid funds, the managing director did not 
violate any duties under tax law. As for the 
culpability of the managing director, it must 
be considered that he used funds from his 
private assets to pay the liabilities. As he 
did not use business funds for the pro rata 
payment of the tax debts the payments 
from his private funds should be disre-
garded. The tax authorities filed an appeal 
against the Tax Appeals Court ś ruling.

Finding of the Administrative  
High Court. 
According to the previous rulings, it is the 
duty of the managing director to prove why 
she or he could not ensure that the entity's 
tax claims are paid. If the obligation is not 
fulfilled and no justification is provided, 
the tax authority may assume a culpable 
breach of duty, which is also the cause 
of the non-collectability. The managing 
director is therefore liable for the unpaid 
tax claims, unless she or he can prove that 
the debts were not treated differently in 

comparison to other liabilities (principal of 
equal treatment of creditors).

In its decision, the Administrative High 
Court differentiates with regard to the liabil-
ity between the possibility of the manager 
to influence the use of the funds of third 
parties. If the payment to a creditor of the 
taxpayer is made by a third party and the 
manager cannot influence the use of the 
funds, she or he is no liability as it does not 
violate the principle of equal treatment of 
creditors. If a third party makes payments 
to a creditor as instructed by the manager, 
the manager can influence the use of 
the funds and is thus obliged to treat the 
liabilities equally. If she or he fails to fulfill 
this obligation, she or he can be held liable.

The same applies to payments made by 
the manager from her or his own assets: 
If the manager makes payments from her 
or his own funds to the entity's creditors in 
fulfillment of a liability owed to the entity, 
these funds are made available to the 
taxpayer. The obligation to treat creditors 
equally must be considered. The same shall 
apply in the case of funds that are merely 
provided by the managers without also 
fulfilling a liability owed to the entity. 

Conclusion. 
To hold a representative liable in the 
case of payments by third parties, it is 
necessary to examine the extent to which 
the representative can influence these 
payments to creditors of the entity. If 
liabilities are settled by third parties and 
the representative has no right to influence 
the use of the funds, the representative 
cannot be held liable. 

However, if the representative can influ-
ence the payments made by third parties 
(or makes payments herself or himself), 
funds are available to the company and the 
principle of equal treatment of creditors 
must be observed. If the creditors are not 

treated equally on a pro rata basis, the 
representative is liable for the tax claims 
and may be forced to pay them.

Madeleine Grünsteidl 
mgruensteidl@deloitte.at

Alexandra Wochner 
awochner@deloitte.at

Administrative High Court: principal of 
equal treatment of creditors also applies to 
payments from third parties
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On 15 December 2021 the following declarations/payments are due:

 • Advance VAT declaration for October 2021.

 • Capital Gains Tax for capital gains on debt securities for October 2021. 

 • Standardized Consumption Tax for October 2021.

 • Tax on energy, coal and natural gas for October 2021.

 • Advertising Tax for October 2021.

 • Digital Tax for October 2021.

 • Wage Tax for November 2021.

 • Social insurance payments for employees for November 2021.

 •  Employer-Contribution to the family allowance compensation fund for November 2021.

 • Surcharge to the Employer-Contribution for November 2021.

 • Municipal Tax for November 2021.

 • „U-Bahn Steuer“ for Vienna for November 2021.

 • Withholding Tax defined according to Sec 99 ICTA for November 2021.

On 31 December 2021 the following declarations/payments are due:   

 • Recapitulative statement („Zusammenfassende Meldung“) for November 2021.

 • Employee Tax assessment for 2016.

 • Energy Tax Rebate for 2016.

 • Cash registry: Obligation to print and proof the year-end-receipt

 • The end of the seven-year retention period for books, records and receipts for the year 2014 (deadline for real estate: 22 
years), unless they are needed for pending proceedings.

 • Application for the fixed costs grant 800,000 of tranche 2 ends. Application deadline recently extended until 31.3.2021.

 • Application for the loss compensation of tranche 2 respectively tranche 1 of the prolonged loss compensation ends.  
Application deadline recently extended until 31.3.2021. 

On 31 December 2021 the following declarations are due if this is the 
balance sheet date as well:    

 • Transfer prices for group sales above EUR 750 million: Notification to the tax office regarding country-by-country reporting.

 • Contract research: notification to the customer if the research premium is claimed.
 

Madeleine Grünsteidl
mgruensteidl@deloitte.at

Tax Deadlines in December 2021
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