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Building Law Update: Vienna Building Code 
Amendment in Force

The amendment to the Building Code 
of Vienna (Bauordnung für Wien – Wr. 
BO) entered into force on 13 December 
2021. The amendments essentially 
concern the building category I 
(Bauklasse I), which is intended to 
maintain the typical Viennese city- 
and landscape and to prevent the 
construction of oversized apartment 
buildings in residential and suburban 
areas. Also, the range of fines has 
increased up to EUR 300,000.

Overview
All in all, the amendment to the Building 
Code aims to further promote intelligent 
urban and suburban development and 
to ensure the preservation of Vienna's 
traditional city- and landscape. In particular, 
the amendment contains changes to 
legal provisions that are intended to 
ensure the preservation of the character 
of residential areas classified as building 
category I. It also includes the addition 
of an explicit reference to the protection 
of UNESCO World Heritage Sites to the 
objectives of urban planning, as well as a 
tightening of sanctions for administrative 
violations through the introduction of a 
fine of up to EUR 300,000. In addition, 
special regulations were enacted for the 
operation of Seveso facilities. Furthermore, 
the law now provides for the possibility 
to place containers on the occasion 
of special events, such as pandemics, 
without any permit. This applies especially 
to the currently common COVID-19 
test containers. Regulations on climate 
protection and sustainability are sought 
in vain in the amendment, although 
there would be great potential in building 
legislation to promote climate policy goals.

An overview of the main innovations of the 
amendment follows below:

Reduction of the maximum  
built-up area
The amendment is intended to prevent 
over-sized buildings that change the image 
of typical Viennese suburban areas, and 
thus buildings must be smaller in size. 
What remains unchanged is that the scale 

of the built-up area may not exceed one 
third of the building lot. What is new is that 
the maximum built-up area of buildings 
in building category I has been reduced 
from the previous maximum of 470 sqm 
to 350 sqm. By reducing the achievable 
usable area of the lot, the construction of 
large-scale multi-houses and the associated 
increase in ground sealing should be 
prevented.

Reduction of ridge height and  
gable area
In order to prevent oversized roof 
constructions and to ensure the 
preservation of proportions, the maximum 
permitted ridge height - ie the distance 
between the roof gutter and the ridge - was 
reduced from 7.5 meters to 4.5 meters in 
building category I Furthermore, the design 
options of gable areas and the roof volume 
were reduced. The permitted gable area 
was also reduced in building class I. This 
results in a reduction of the design of gable 
areas to only 25 sqm per gable area or 50 
sqm per building.

New restrictions on distances to 
neighboring property
The amendment also brought new rules 
regarding the distances to be maintained 
from neighbors in building category I. 
Newly constructed buildings may now 
approach the property border up to a 
maximum of half the building height of the 
front facing the respective neighboring 
property. However, a minimum distance of 
three meters must always be adhered to. 
This creates more air space or green area 
between the buildings and means that 
the higher the building, the more distance 
between the neighboring houses.

Increase in the range of penalties for 
illegal building demolition
In addition to the restriction of the 
construction potential in building class 
I, the amendment also entails harsher 
penalties. For illegal building demolition, ie 
if a building erected before 1 January1945 
is demolished without the building permit 
required under sec 60 para 1 (d) Wr. BO, 
a maximum fine of up to EUR 300,000 is 

now imposed. In the case of an intentional 
violation, the minimum fine is EUR 30,000. 
Alternatively, or in the event that the fine 
cannot be collected, a (substitute) prison 
sentence of up to 6 weeks may be imposed. 
If the convicted person is a professional 
tradesman (Gewerbetreibender), the 
authority must also forward the conviction 
to the trade authority in order to enable 
a review of the reliability required for the 
trade permit.

Exception for already pending building 
permit procedures
For all proceedings already pending at 
the time of the entry into force of this 
amendment on13 December 2021, the new 
regulations are not to be considered for the 
building permit and the former provisions 
still apply.

Conclusion
The amendment focuses primarily on 
preserving the traditional character of 
Vienna's suburbs, such as one-family 
houses and garden estates and, Therefore,  
mainly relates to the construction in 
building class I. Unfortunately, it does 
not contain any innovations in the area 
of climate protection. It remains to be 
seen what the Enquete on Building Law 
announced for 2022 will bring with regard 
to climate protection and sustainability.

Gabriele Etzl
g.etzl@jankweiler.at

Kevin Nager
k.nager@jankweiler.at
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Provision of residential property to 
managing directors

Shareholding managing directors 
of a limited liability company are 
frequently faced with the question of 
whether they should cover their own 
housing needs with private funds or if 
their limited liability company should 
construct the residential property and 
leave it to them for use. The advantage 
of such arrangements can especially 
be found in the area of VAT. To benefit 
from those advantages, certain 
conditions must be fulfilled.

Overview
A managing director with a substantial 
shareholding (> 25 %) can also satisfy 
the housing needs by having residential 
property constructed by his or her own 
limited liability company and having the 
limited liability company grant the right to 
use the building. If there is no substantial 
shareholding, other principles apply and 
managing directors are subject to wage tax.

Under certain conditions, the full input tax 
deduction (up to 20 %) can be claimed for 
the building or acquisition of the residential 
property, while the income from renting 
out the property is taxed at the reduced tax 
rate of 10 %. This is a significant advantage 
of this arrangement.

The question in which cases the input 
tax deduction is possible has repeatedly 
occupied the fiscal and administrative 
courts in recent years. In particular, 
the most recent decisions aimed to 
provide clear criteria for this question. 
It was specifically clarified under what 
circumstances the input tax deduction for 
the corporation which build the apartment 
for their managing director is to be denied.

Refusal of the input tax deduction
In the following circumstances, the 
corporation which construct the apartment 
is not entitled to an input tax deduction:

1. Mere transfer of use to the 
shareholder: 
If a limited liability company grants the 
use of a residential property to a person 
close to the firm to provide a benefit 

to the person and not to generate 
income, there is no economic activity 
and thus no right to deduct input tax. 
In this regard, the overall picture of the 
circumstances must be considered and 
a comparison must be made with the 
situation under which a rental activity is 
usually carried out. 

2. Hidden distributions at its core: 
A hidden distribution is assumed when 
the building is intended for the private 
use of the shareholders, meaning it is a 
particularly representative residential 
building. In this case, the input tax 
deduction is denied if the actual rent 
does not reach close to the current 
market rental rates. 

3. “Classic” hidden distribution: 
 This case concerns the renting of 
buildings that can be ordinarily used in 
business operations. If the agreed and 
paid rent deviates significantly from the 
rent that is considered reasonable, the 
input tax deduction will be rejected. This 
is the case if the agreed rent is less than 
50 % of the rent that is considered to be 
reasonable. If a rental market exists in 
that area, then the current market rate 
of rent can be used as a comparative 
value. Otherwise, the return on the 
investment, which according to case law 
must be approximately 3 - 5 %, is used 
as a comparative value.

A further case of hidden distribution can 
occur if the apartment becomes available 
as a further reward for the activity as 
managing director (ie no rent is paid for it, 
but the flat represents a benefit in kind). 
The first step is to check the amount of 
the total remuneration of the managing 
director is in an arm's length comparison (ie 
in comparison to a managing director who 
is not shareholder of the limited liability 
company). The total remuneration consists 
of the cash salary and the value of the use 
of the flat (plus any other remuneration). If 
the value of the use of the apartment is set 
at the market price, the ordinance on non-
cash remuneration for employees cannot 
be applied.

If the total remuneration proves to be 
excessive, this constitutes a hidden 
distribution of profits. If in this case at 
least half of the market price for the use of 
the flat is not covered by an arm's length 
remuneration for the managing director, 
this is predominantly a hidden profit 
distribution, and no input tax deduction is 
available.

Possibility of input tax deduction
Conversely to these negative criteria, input 
tax deduction is generally possible in the 
following cases:

1. Living space is provided to the 
managing director for a consideration 
and the consideration is sufficiently 
high. This judgement is based on the 
current market rent or yield rent. 
The consideration for renting the 
accommodation is subject to a VAT rate 
of 10 %. 

2. The residential property can be used 
for business purposes (therefore the 
property is not exclusively designed for 
the personal needs of the managing 
director) and 

 • the rent agreed and paid is higher 
than half of a market rent (or a yield 
rent), or 

 • at least half of the market price for 
the use of the flat is covered by an 
arm's length remuneration of the 
managing director. 

In these cases, the input tax deduction is 
granted, but the VAT to the market rent 
must be paid at a rate of 10 % (so-called 
barter-like turnover), even if the rent is not 
actually paid.

Other tax aspects
In addition to VAT, other taxes must also 
be taken into consideration in these 
arrangements. If input VAT can be deducted 
for the building investment, it must be 
considered by the limited liability company. 
The rent charged increases the taxable 
profit, VAT must be paid on it and the 
payment in kind increases the ancillary 
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wage costs (in particular employer's 
contribution, surcharge on employer's 
contribution, municipal tax). In the case 
of the managing director, the value of 
the use of the flat must be taken into 
account as income, which leads to an 
increase in income tax and social security 
contributions.

Conclusion
In summary, the provision of housing by 
a company to its managing directors can 
result in tax advantages. However, several 
framework conditions must be observed 
for these arrangements, which should be 
clarified in advance. Finally, in addition 
to VAT and income tax criteria, economic 
and personal aspects must also be taken 
into consideration. Taking all these factors 
into account, it is clear that the managing 
director's flat is a complex issue where 
good advice is valuable.

Kathrin Juen
kjuen@deloitte.at

Carina Schöpf
cschoepf@deloitte.at
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Administrative High Court: Real estate 
income tax exemption for exchanges 
resulting in the better layout of building land

In the present case, the Administrative 
High Court dealt with the question 
under which conditions a private land 
exchange is exempt from taxation with 
real estate income tax . In general, 
an exchange of land triggers a sale 
process which is then taxed with real 
estate income tax. The sale proceeds 
are the fair value of the property. 
However, the Income Tax Act contains 
an exemption where the exchange of 
land is exempted from this taxation if it 
is part of official measures to improve 
the layout of building land. Changes in 
ownership and of property lines are 
examples for measures to make areas 
that were previously unsuitable for 
building ready for construction.

Facts
Two adjacent plots of land of the 
complainant were located on an area 
that was rededicated to be building land 
and residential area by resolution of the 
municipal council. To make a planned 
access road possible, the complainant had 
to cede a part of his land to the municipality. 
The size of the remaining plots of land was 
no longer suitable for development due to 
its narrowness. Therefore, the complainant 
concluded an exchange agreement with 
the owners of the adjacent properties. 
He granted them the ownership of his 
remaining land in exchange for ownership 
of two other properties. The exchanged 
properties were of equal value, which is why 
no compensation payments were made. 
The complainant did not pay real estate 
income tax for the exchange transaction 
because in his opinion the tax exemption 
in Sec 30 Par 2 (4) of the Income Tax Act 
applied.

The tax office however assessed the 
exchange as a taxable sale of land 
reasoning that the exchange had not taken 
place within the framework of a building 
land allocation procedure that is necessary 
for the exemption. 

Decision of the Administrative  
High Court
The Administrative High Court stated in 
the decision dated 19 March 2021, Ro 
2019/13/0022, that exchange transactions 
of land within the framework of official 
measures to improve the layout of 
building land are exempt from taxation. 
This is particularly the case if the official 
measures are carried out in accordance 
with regulations applicable to improve 
the layout of building land (eg provisions 
of regional planning laws or building 
regulations). However, the exemption is not 
only limited to these transactions, as the 
Tax Amendment Act of 2012 (“AbgÄG 2012”) 
introduced an extension to comparable 
transactions. This takes into account 
that not all states had corresponding 
regulations. Regardless of the existence 
of such regulations, it should still be 
possible to create useful areas to build on 
through private exchange agreements. 
It is therefore not necessary that official 
measures follow regulations to improve 
the layout of building land. However, a 
prerequisite for such comparable measures 
is that public interest exists, or the official 
measure can be documented.

In the present case, land was exchanged 
because of official measures taken by 
the municipality. These measures, a 
rededication and an assignment of parts 
of the properties, have contributed to 
improve the layout of building land, as they 
have made new building land accessible 
through a road. The measures were also 
documented sufficiently. Because of the 
assignment, the land of the complainant 
was unsuitable for development and as 
a result the exchange transaction was 
concluded. Therefore, the exchange was 
triggered by the official measures and the 
exemption provision can be invoked.

Result
A private exchange of land is not only 
exempt from real estate income tax if it 
happens as part of an official building land 
allocation procedure. According to the 
Administrative High Court, the requirement 
for the exemption is that the exchange 
process is set in motion by official measures 
and that sufficient documentation is 
available.

Patricia Murko
pmurko@deloitte.at

Johanna Kloner
jkloner@deloitte.at
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New tax relief measures concerning 
out-of-court restructuring procedures 
and debt reliefs 

In December 2021, the Austrian 
legislator passed amendments of tax 
regulations on the fiscal treatment 
of restructuring profits and debt 
reliefs. In terms of dealing with the 
economic consequences of the COVID-
19-pandemic, these amendments 
significantly simplify out-of-court 
restructuring procedures and debt 
relief for companies.

Overview
In case of a restructuring procedure or a 
debt relief, taxable income typically arises at 
the level of the debtor in the debt amount 
relieved by the creditors. Two significant 
amendments were passed regarding the 
taxation of such income, namely an income 
tax relief in case of full debt repayment 
to the extent of the agreed quota and 
adjustments for the offset of tax loss 
carry forwards for corporations. These 
amendments are already applicable for tax 
assessments for 2021.

Debt relief – No assessment of income 
tax for the restructuring quota
Taxable income resulting from in-court 
restructurings and taxable income resulting 
from comparable out-of-court restructuring 
procedures will be treated equally now.

In case of an in-court restructuring tax 
income resulting from a restructuring 
profit (which requires a debt relief, need 
for restructuring, intention to restructure, 
suitability to restructure) shall not be 
assessed to the extent the income tax 
amount exceeds the tax amount equal 
to the debt relief quota of a restructuring 
settlement. For tax assessments for 2021 
onwards this tax reduction is under certain 
conditions now equally granted also for 
an out-of-court restructuring settlement 
if such a settlement with the creditors is 
comparable to an in-court restructuring.

According to the explanatory notes for the 
amendment, an out-of-court restructuring 
settlement is comparable with an in-court 
restructuring, if creditors representing at 
least 50 % of the overall amount of the 
liabilities owed by a debtor participate in an 
out-of-court settlement. It remains to be 
seen whether the Tax Administration will 
provide further clarifications in the Income 
Tax Guidelines.

100 % off-set of tax loss carry forwards 
with income from debt reliefs of 
corporations
Generally, corporations can off-set tax loss 
carry forwards up to only 75 % of their total 
earnings of a tax year (general limitation to 
set off tax loss carry forwards).

Prior to the amendment, as an exception 
to the general 75 % limitation rule, 
restructuring profits according to Sec 23a 
Corporate Income Tax Act could be offset 
against losses carry forwards up to 100 % 
of the positive income from a debt relief. 
The scope of this exception was extended 
as a set-off against 100 % of tax loss carry 
forwards against positive income from 
a debt relief is also possible now, if the 
strict requirements for the existence of 
a restructuring profit according to Sec 
23a Corporate Income Tax Act are not 
met (which is eg the case if the business 
activities of a company are not further 
continued after the settlement or if an 
operational business never existed). This 
amendment applies for tax assessments for 
2021 onwards.

Therefore, if a sufficient amount of tax loss 
carry forwards of a corporation exists, tax 
income from a debt relief will not result 
in a cash tax burden and thus will not 
have adverse impacts on the liquidity of a 
company. 

Conclusions
From an income tax perspective out-of-
court restructuring settlements and debt 
reliefs have been significantly simplified 
due to the latest legislative amendments 
regarding non-assessing of (corporate) 
income tax for the quota in an out-of-court 
restructuring and the possibility to offset 
100% of tax loss carry forwards with tax 
income from debt reliefs for corporations. 
These new regulations already apply for tax 
assessments for 2021 onwards.

Richard Jasenek 
rjasenek@deloitte.at
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Current developments on the interest 
limitation rule  

Maintenance of the Corporate Income 
Tax Guidelines 2021
As part of the regular maintenance of the 
Corporate Income Tax Guidelines, the inter-
est limitation rule which was implemented 
with the COVID-19 Tax Measures Act 
(COVID-19-Steuermaßnahmengesetz) was 
incorporated. Below, you will find the most 
important statements.

 • In order to be covered by the exception 
for independent entities the following 
three conditions need to be met 
throughout the whole financial year of 
an entity, according to the Corporate 
Income Tax Guidelines: 1) no full inclusion 
in consolidated financial statements, 2) 
no affiliated company and 3) no foreign 
permanent establishment. A mere 
consideration of these requirements at 
the balance sheet date of the respective 
financial year is, therefore, not permitted.

 • In principle, the Corporate Income Tax 
Guidelines take over the definition of 
interest from the Anti-Tax Avoidance 
Directive (ATAD), according to which 
interest also includes money raising 
charges, ancillary costs, etc. In this regard, 
the exemplary list of costs covered by 
this broad definition of interest contained 
in the ATAD is specified in the Corporate 
Income Tax Guidelines. The Corporate 
Income Tax Guidelines also contain 
special regulations for leasing, interest 
capitalised in the course of a purchase 
or production as well as long-term non-
interest-bearing receivables and liabilities.

 • With regard to the determination of 
the fiscal EBITDA, which is based on 
the EBITDA Determination Regulation 
(EBITDA-Ermittlungs-Verordnung), the 
Corporate Income Tax Guidelines in 
particular specify that capital gains can 
only be neutralized if they are attributable 
to the reversal of partial value write-
downs.

 • In addition to an exemplary list of projects 
covered by the exemption for long-term 
public infrastructure projects, the 

Corporate Income Tax Guidelines also 
clarify the scope of application for old 
loans.

 • The extensive explanations for the 
equity ratio comparison mainly relate 
to the scope of application, the relevant 
comparison time as well as the relevant 
accounting standard.

 • Finally, the Corporate Income Tax 
Guidelines contain clarifications on the 
emergence or continuance of an interest 
or EBITDA carried forward. In addition, 
the Corporate Income Tax Guidelines 
specify that the consideration of such 
carry-forward requires an application in 
the year in which the respective carry-
forward emerged.

Current case law – ECJ 20 January 2021, 
Lexel AB, C-484/19
At the beginning of 2021, the ECJ dealt with 
the Swedish regulation on the flat-rate 
prohibition of deduction for intra-group 
interest payments, according to which the 
regulation violates the freedom of establish-
ment. Similar to Austria, the Swedish regu-
lation prohibits the deduction of interest on 
intra-group loans if the recipient is subject 
to low taxation.

In detail, according to a Swedish exception 
clause interest may not be deductible 
irrespective of the level of taxation at 
the recipient as long as the contractual 
obligation between affiliated companies 
was established mainly for the purpose 
of providing them with a significant tax 
advantage. According to the ECJ, however, in 
this way comparable situations are treated 
unequally since the prohibition on deduc-
tion of intra-group interest costs de facto 
only applies in cross-border constellations. 
Moreover, the exception clause cannot be 
justified by overriding reasons in the public 
interest. The ECJ also denies the justification 
of this clause on grounds of combating tax 
fraud and tax avoidance and on grounds of 
preserving the allocation of the power to 
impose taxes between the Member States.

Even if the Swedish and Austrian regulation 
on the prohibition of interest deduction 
differ in detail, the present decision is also 
relevant for the Austrian legal situation 
since the ECJ makes essential statements 
on the general admissibility of deduction 
prohibitions under EU law. However, it 
remains to be seen whether or how the 
Austrian legislator will react to the decision 
of the ECJ.

Implementation of the interest 
limitation rule in the EU
In principle, all EU member states were 
obliged to implement the interest limitation 
rule in accordance with the ATAD into 
national law by 1 January 2019 at the latest. 
Below you will find a brief overview of the 
implementation of the core elements of 
ATAD in the individual EU Member States.

 • Time of implementation: At the end 
of 2018, the EU Commission announced 
that the extended implementation 
deadline is applicable for Greece, France, 
Slovakia, Slovenia and Spain, but contrary 
to assumptions not for Austria (please 
also see our Tax & Legal News from 20 
December 2018). Therefore, in addition 
to Ireland, Austria initially failed to fulfil 
its obligations to implement the interest 
limitation rule on time. However, both 
countries have now made up for this 
(with regard to the implementation in 
Austria please also see our Tax & Legal 
News from 18 December 2020). On the 
other hand, France, Greece, Slovenia and 
Slovakia have already decided ahead 
of schedule to implement the interest 
limitation scheme.

 • The fixed ratio reference value was 
predominantly set by the EU Member 
States at the level of 30% of EBITDA 
as provided for in the ATAD. Romania, 
however, has particularly restricted the 
interest deduction on the basis of a fixed 
ratio reference value of only 10%.

 • Furthermore, almost all EU Member 
States have implemented a de minimis 
threshold in the form of an allowance 
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(preferred) or an exemption limit, with 
a large part opting for the upper limit 
of EUR 3 mio specified in the ATAD. 
Italy, however, has decided against the 
implementation of a de minimis threshold 
at all.

 • A large part of the regulations in the 
EU Member States also provide for 
an interest carried forward, and, in 
some EU Member States, also for an 
interest carry-back or EBITDA carried 
forward before. The concrete design of 
these rules, however, is quite different 
(unlimited, limited to a certain number of 
years, etc).

 • The remaining facilitations provided for 
by ATAD (equity escape, old contracts, 
long-term public infrastructure projects, 
stand-alone clause, financial companies) 
have only been implemented to a very 
limited extent by the EU Member States.

As it turns out, in practice the actual effects 
of the interest limitation rule can differ con-
siderably due to the detailed differentiation 
of the national design of the individual 
facilitation provisions, even if a large part of 
the provisions were implemented predomi-
nantly uniformly.

Katharina Luka
kluka@deloitte.at
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After a longer planning phase, the 
changes in the Austrian VAT law regard-
ing travel services have now entered 
into force as of 1 January 2022. As part 
of the annual revision of the VAT Guide-
lines, the view of the tax authorities 
on travel services were also adapted 
to reflect the new legal situation. In 
addition, current ECJ case law has been 
incorporated.

Legislative changes
The Austrian VAT Act contains a special 
provision for the VAT treatment of travel 
services. Essentially, the margin between 
the outgoing and incoming services is taxed 
and the input VAT deduction as regards 
the incoming services is not allowed. An 
infringement procedure has been initiated, 
as the Austrian provision was not fully 
in line with the Union legal basis - the 
VAT Directive. The following necessary 
legislative changes have now entered into 
force as of 1 January 2022:

 • The margin taxation also applies to 
services provided to taxable persons.

 • The assessment basis is determined on 
the basis of individual margins, instead of 
a flat-rate determination of margins. 

Amendments 2021 to the Austrian VAT 
Guidelines
In the course of the amendments to 
the Austrian VAT Guidelines in 2021, the 
legislative changes were also incorporated 
into the Austrian VAT Guidelines. 
Furthermore, adjustments were made for 
the sake of clarification or to incorporate 
case law. In the following  we provide an 
overview of selected amendments:

 • Calculation of the margin: Regarding 
the margin calculation, the individual 
travel services have to be taken into 
account, ie the margin has to be 

determined for each individual travel 
participant. If the amount of the tax 
base for sales or received tour prices 
cannot be definitively calculated for a 
reporting period yet, eg due to guarantee 
contracts for advance travel services, it 
must be estimated on the basis of the 
calculation of the individual trips. As soon 
as the information required for the final 
calculation is available to the taxable 
person, the margin calculation for the 
relevant assessment period has to be 
adjusted.

 • Down payments: Previously, the tax 
authorities allowed a tolerance rule to be 
applied to down payments - specifically, 
down payments which did not exceed 35 
% of the overall service price did not have 
to be taxed. This regulation has been 
abolished. Now, down payments have to 
be taxed if the taxable person receives 
a down payment from the customer 
prior to the performance of a sufficiently 
determined travel service (date and 
destination of the trip are fixed).

 • Trade fairs and congresses: The 
special provision for travel services does 
not apply to the granting of admission 
tickets to trade fairs and congresses 
and related transportation, catering and 
accommodation services provided by the 
organizer as a single service, since in this 
case the relevant content of the service 
does not concern the organization of a 
trip.

 • Own services: Own services - which 
are taxable according to the general 
provisions of the Austrian VAT Act – 
are presumed, for example, if a whole 
accommodation, such as a hotel, is rented 
by a tour operator in order to provide 
accommodation and catering services 
to customers with its own staff and 
equipment.

Conclusion
There are significant changes in the area 
of travel services as of 2022. If a taxable 
person provides travel services (even if 
only in the context of company outings), 
it is advisable to carry out a detailed VAT 
analysis. In addition to the legislative 
changes, the far-reaching adjustments 
of the VAT Guidelines must also be 
considered. 

Stephanie Reisinger
sreisinger@deloitte.at

Verena Gabler
vgabler@deloitte.at
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VAT treatment of cryptocurrencies

Due to the increasing importance of 
cryptocurrencies in recent years, some 
VAT issues also arose in this context. 
In 2015, the ECJ ruled as regards the 
exchange of bitcoins in the Hedqvist 
judgment. The Austrian Ministry of 
Finance also published an information 
on the tax treatment of cryptocurren-
cies. Furthermore, the Tax Appeals 
Court has dealt with the topic of min-
ing in a ruling from August 2021.

The ECJ ruling
The taxpayer intended to offer services 
in the form of exchanging traditional 
currencies into the virtual currency Bitcoin 
and vice versa. The Bitcoins are mainly 
used for payments between private 
individuals via the internet and in certain 
online shops that accept this currency. 
The Bitcoins are purchased from or sold 
to private individuals, companies, or to 
international exchange site. Purchasing 
and selling is done against conventional 
currencies such as - in the present case – 
the Swedish Crowns. In its ruling, the ECJ 
stated that the present case constitutes 
a supply of services for consideration. 
Furthermore, the ECJ examined whether 
the tax exemption for transactions 
involving foreign currency, bank notes and 
coins used as legal tender is applicable. 
The ECJ answered this question in the 
affirmative, detailing that the tax exemption 
would lose parts of its intended effects if 
it’s only applied to traditional currencies 
and not to Bitcoins too.

Information from the Ministry of 
Finance on crypto assets
The Ministry of Finance has published an 
information regarding the tax treatment 
of crypto assets, which was last updated 
on 1 January 2021. According to this 
information, the exchange of legal tender 
to Bitcoins or vice versa is exempt from 
VAT with reference to the Hedqvist ruling. 
The BMF also commented on the topic of 
Bitcoin mining and stated in this context 
that Bitcoin mining is not subject to VAT 
both due to the lack of identifiable service 
recipients and in light of the current ECJ 
case law. 

Tax Appeals Court decision
According to the facts of the case, 
the complainant concluded service 
agreements with customers. The content 
of these agreements was the mining of 
cryptocurrencies for customers and the 
exchange of the mined cryptocurrency 
into Bitcoin or another cryptocurrency. 
According to the tax authorities, all 
sales of the complainant qualified as 
VAT exempt with regard to the Hedqvist 
case. The Tax Appeals Court, however, 
dealt in detail with the VAT treatment of 
mining activities. According to the Tax 
Appeals Court, a miner can, in principle, 
engage in an entrepreneurial activity, as 
the miner requires, for example, special 
equipment to produce cryptocurrencies. 
On the other hand,  the mining activity 
constitutes an irrational expectation 
regarding the expected success. The 
probability of success in mining is similar 
to that of a lottery. Therefore, mining is to 
be considered as gambling and falls under 
the VAT exemption regarding betting. It is 
not important in this context which one 
of the different mining variants (eg pool 
mining or cloud mining) is used. Regarding 
the exchange of cryptocurrencies, the Tax 
Appeals Court repeated the statements of 
the Hedqvist ruling.

Conclusion
Since the mining of cryptocurrencies 
currently gains social significance and 
there is still no case law on this topic, 
the appeal as regards the Tax Appeals 
Court ruling was admissible and has 
been filed.. Therefore, it remains to be 
seen whether the  Administrative High 
Court will confirm the statements of 
the Tax Appeals Court and whether the 
information of the Ministry of Finance will 
be adapted to reflect the Tax Appeals Court 
ruling. Moreover, the services provided 
in connection with cryptocurrencies are 
manifold. To date, case law has only dealt 
with the topics of exchange or mining of 
cryptocurrencies. However, there are other 
services that are offered in connection 
with cryptocurrencies, ie staking. It is 
therefore to be expected that Austrian 
courts will deal with further issues related 
to cryptocurrencies in the future.
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Austrian Transfer Pricing Guidelines 2021     
Part 4 – Intangibles and location savings

As part of our series of articles on 
the new Austrian Transfer Pricing 
Guidelines (Austrian TPG 2021), the 
purpose of this article is to take a 
closer look at further material changes 
in the area of intra-group transactions 
– in particular on the topics of 
intangibles and location savings.

Intangibles - implementation of 
the DEMPE approach and the HTVI 
approach
The Austrian TPG 2021 adopt the DEMPE 
approach already known from the OECD 
TPG 2017. The DEMPE approach provides 
that all group companies involved in the 
development, enhancement, maintenance, 
protection and exploitation of an intangible 
must be remunerated at arm's length 
in accordance with their contribution 
to intangible value creation. Mere legal 
ownership of an intangible is therefore 
not sufficient to be entitled to any 
intangible-related returns. Similarly, merely 
financing the development of an intangible 
without the performance of any other 
functions only entitles to a risk-free return. 
Conversely, however, it is not the case 
that the legal owner of an intangible alone 
must perform all DEMPE functions in order 
to be entitled to the intangible-related 
returns. The legal owner can still outsource 
functions as long as it controls the 
outsourced functions through competent 
personnel in the respective matter and 
it also assumes the risks associated with 
these functions.

In addition, the approach for the valuation 
of hard-to-value intangibles (HTVI 
approach) was also transferred from 
the OECD TPG 2017 to the Austrian TPG 
2021. HTVI are intangibles for which no 
reliable comparable data exist and for 
which, at the time of the transaction (ex 
ante), the forecasts of future cash flows 
are highly uncertain. This is often the case, 
for example, if the development of the 
intangible has not yet been completed 
when it is transferred or if the commercial  
 
 

exploitation of the intangible does not take 
place until several years after its transfer.

Due to the existing information asymmetry 
between the taxpayer and the tax 
administration regarding the valuation of 
HTVI, the tax administration may use ex 
post results as circumstantial evidence to 
assess whether the pricing was ex ante 
at arm's length. However, ex post results 
should not be used if the taxpayer provides 
full insight into the ex ante forecast 
calculation and the taxpayer could not 
reasonably have known the information 
on which the ex post results were based 
at the time of the transaction (prohibition 
of “use of hindsight”) or the probability of 
occurrence of foreseeable results was not 
significantly over- or underestimated. The 
HTVI approach is also not applied if the 
transfer of an HTVI is agreed in a bilateral or 
multilateral APA, if the difference between 
ex ante and ex post results does not have 
the effect of reducing or increasing the 
compensation by more than 20 % or if the 
difference does not exceed 20 % during the 
first five years from the commercialization 
of the HTVI to third parties.

In practice, the valuation of intangibles is 
regularly associated with uncertainties due 
to their uniqueness. Problems often arise 
in the assessment of future developments, 
such as the length of time until market 
maturity, any competing products that 
may already exist at that time, the useful 
life of the intangible, the cash flows that 
can be generated with the intangible 
etc., the weighting of the corresponding 
probabilities of occurrence or the selection 
of an appropriate discount rate. In order to 
prevent future disputes in a tax audit, it is 
crucial to document the assumptions made 
when transferring an intangible in a timely, 
detailed and comprehensible manner. 
It should also be borne in mind that the 
transfer of HTVI triggers an unconditional 
reporting obligation under the EU-
Mandatory Disclosure Act.
 
 

Location savings and subsidies
Location savings regularly influence 
transfer prices indirectly. For example, 
when applying cost-based transfer pricing 
methods, it is necessary to consider 
whether and how location savings that 
reduce the costs of the service provider 
should be included in the transfer pricing 
calculation. Inclusion would likely be to the 
benefit of the service recipient, as it would 
reduce the cost base and profit markup. 
Non-inclusion, on the other hand, would 
mean that the service provider would 
charge the unreduced costs including the 
profit markup. The location savings would 
therefore be allocated in their entirety 
to the service provider. In addition to 
possibly lower personnel costs following 
the relocation of functions to low-wage 
countries, these location savings also 
include tax benefits and government 
subsidies.

The Austrian TPG 2021 generally provide 
that location savings are to be allocated 
on an arm's length basis between the 
involved group companies. Particularly 
in the context of the Covid-19 pandemic, 
the urgent question arises as to whether 
and to what extent subsidies, such as the 
government support provided due to 
the pandemic, should be treated from a 
transfer pricing perspective. Unfortunately, 
the Austrian TPG 2021 do not contain 
any specific statements on how subsidies 
should be allocated in a manner that is 
customary for third parties. The specific 
allocation must therefore be assessed on a 
case-by-case basis.

Conclusion
With the implementation of the DEMPE 
approach in the Austrian TPG 2021, it is 
emphasized - as already in the OECD TPG 
2017 - that group companies involved 
in the creation of intangibles are to be 
remunerated according to their share in 
value creation. It is therefore important 
to analyze which companies perform 
value-creating activities in the group and to 
document this precisely.



12

Tax & Legal News |  Transfer Pricing

With regard to the HTVI approach, it is 
not yet possible to estimate how it will be 
applied in practice in tax audits. In view of 
the uncertainties inherent in the valuation 
of intangibles, it would be desirable for ex 
post results to really only be used if the 
documentation of the relevant business 
transaction as well as the valuation 
considerations carried out were not 
conducted properly. However, this remains 
to be seen. Overall, it can be stated that 
in the area of intangibles, there are also 
significantly higher requirements for a 
transfer pricing analysis and, as a result, 
significantly increased documentation 
requirements.

Concerning the explanations on locational 
savings and subsidies, more concrete 
statements – especially with regard to the 
arm's length allocation of specific Austrian 
subsidies – would have been welcome from 
a practical point of view. On the other hand, 
the lack of concrete statements also leads 
to room for interpretation by taxpayers. 
This can be particularly advantageous in 
the case of more specific regulations in the 
country of the transaction partner.

Florian Navisotschnigg
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Austrian Transfer Pricing Guidelines 2021    
Part 5 - Multinational permanent establishment structures

The following article on the new 
Transfer Pricing Guidelines 2021 
(Austrian TPG 2021) is dedicated to the 
chapter on multinational permanent 
establishment structures and deals 
with the most important changes 
concerning this topic.

With regard to multinational 
permanent establishment structures, 
the Austrian TPG 2021 contain some 
clarifications as well as further 
explanations taking into account 
administrative practice and current 
developments.

Construction and assembly plant.
 In contrast to the Austrian TPG 2010, 
the Austrian TPG 2021 not only contain 
explanations on the attribution of profits 
in connection with construction and 
assembly permanent establishments, but 
also certain clarifications on definitions 
and time limits. Essentially, the tax 
authorities allow a broad interpretation of 
the terms "construction" and "assembly", 
which is largely in line with the OECD 
Model Commentary. With regard to the 
time limit, the respective double taxation 
agreement (DTA) is decisive. In principle, 
a period of 12 months is assumed, but 
deviating regulations may exist. In national 
law, on the other hand, the deadline is 
set at 6 months, which must be observed 
in particular in relation to countries with 
which no DTA has been concluded.

Home office
In view of the increasing flexibility and 
mobility of the place of work of employees, 
the legal opinion of the tax authorities with 
regard to home offices, which they have 
already presented in various EAS (Express 
Answer Service), has been incorporated 
into the Austrian TPG 2021.

Under Austrian domestic tax law and 
treaty law, permanent establishments 
can in principle be established not 
only by offices or production facilities 
located in Austria, but also by other fixed 
places of business of foreign companies. 

However, it is questionable whether 
fixed places of business of employees, 
such as apartments in which they work 
in their home offices, can also constitute 
permanent establishments.

The establishment of a permanent 
establishment requires, on the one hand, 
the employer's power of disposal over 
the fixed local facility and, on the other 
hand, a certain permanence. The power 
of disposal is interpreted very differently 
internationally. While some tax authorities 
do not usually consider employees' homes 
to be a permanent establishment due to 
the employer's lack of power of disposal, 
the Austrian tax authorities take the view 
that a de facto power of disposal exists 
simply by agreeing to perform work in 
the home office and that a permanent 
establishment can therefore exist.

With regard to permanence, the Austrian 
TPG 2021 provide for a threshold value of 
25 % of the employee's total working time, 
below which permanence is not given yet. 
If, on the other hand, a threshold value 
of 50 % is exceeded, the activity in the 
home is explicitly classified as permanent. 
However, these thresholds are not derived 
from OECD statements, but are only the 
legal opinion of the Austrian tax authorities, 
which has already been presented in 
various non-binding statements in the past.

Furthermore, it should be noted that, 
irrespective of the above, certain 
circumstances may, in the opinion of the 
tax authorities, lead to the establishment 
of a permanent establishment in private 
residences of employees. In this context, 
for example, the use of the apartment 
as a contact point for customers or for 
customer meetings or similar professional 
appointments are mentioned.

Service business site
Only a very limited number of Austrian 
DTAs service permanent establishments 
are included DTA. Nevertheless, they 
should not be completely overlooked, 
as the concept of a service permanent 

establishment is also provided for in DTAs 
with neighboring countries (eg with the 
Czech Republic). The tax authorities now 
devote a separate paragraph to the service 
permanent establishment in the Austrian 
TPG 2021.

Basically, the concept of service permanent 
establishments outlines permanent 
establishments of the service provider 
through a physical presence in the source 
state. However, the Austrian TPG 2021 
state that Austria's right of taxation thus 
granted can only be exercised to a very 
limited extent, as Austrian tax law only 
provides for the withholding taxation of 
commercial and technical advice.

AOA light
The so-called Authorized OECD Approach 
(AOA) describes the approach designed 
by the OECD for the allocation of profits to 
permanent establishments. Essentially, the 
application of the AOA leads to permanent 
establishments being treated in the same 
way as related entities. Full application 
requires the agreement of an article in 
DTAs that corresponds to the current 
version of Art 7 of the OECD Model Tax 
Convention. Since all DTAs concluded by 
Austria are based on an older version of Art 
7 OECD-MA, the Austrian tax authorities 
only apply an "AOA light". This means that 
the AOA is only applicable with respect 
to the core activity of a company. This 
has been clarified again in the Austrian 
TPG 2021 and the guidelines have been 
supplemented with further explanations in 
this regard.

The tax authorities also recognize that 
states apply the AOA differently. For 
example, Germany fully implements the 
AOA. Based on this, taxation conflicts 
resulting from a divergent interpretation 
are not uncommon in practice. However, 
in this context, the tax authorities 
merely state that such conflicts are to be 
resolved by means of a mutual agreement 
procedure.
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Conclusion
The updated Chapter 2 of the Austrian 
Transfer Pricing Guidelines largely sets 
out the already known legal views of the 
Austrian tax authorities. In addition to 
alignments with the OECD Model Tax 
Convention, it includes in particular the 
position statements of the Ministry of 
Finance and case law, which provide 
detailed interpretations.

The changes presented in this article 
are only those which, in our view, are of 
particular importance for operational 
practice, and therefore do not represent an 
exhaustive list of all changes.
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Amendments to the Double Taxation 
Agreement with the United Arab Emirates 
(UAE) will shortly enter into force

By way of exchange of the instru-
ments of ratification, the Protocol of 
Amendment to the double taxation 
agreement between Austria and the 
United Arab Emirates (“DTA Austria – 
UAE”) will soon enter into force. The 
initial DTA dates back to 2003 and does 
no longer fully meet the current inter-
national OECD-standards. In addition, 
the Austrian Ministry of Finance aimed 
at avoiding situations of a double 
non-taxation of income that have been 
common with regard to the UAE due to 
the absence of an income tax system 
there. The following article will provide 
an overview of the main changes.

General aspects
The Protocol of Amendment serves to 
implement the OECD standards on tax 
transparency, administrative assistance and 
combating the reduction and shifting of 
profits. Based on the legislative materials, 
Austria shall hereby comply with the 
obligation to implement the minimum 
standard developed by the OECD within the 
framework of the BEPS project.

Furthermore, the Protocol of Amendment 
introduced a withholding tax on dividends 
from portfolio holdings. A very significant 
change to the Protocol of Amendment also 
arises in the context of the method article.  

Objectives of the Protocol of 
Amendment
The objectives are explained in more detail 
below:
 • Objective 1: Implementation of the 
OECD standard on tax transparency 
and mutual assistance. In the 
course of introducing the Protocol of 
Amendment, the previous Article of 
the DTA Austria-UAE on information 
exchange was redrafted and adapted to 
the current OECD standard. Accordingly, 
the redrafted provision on the exchange 
of information is now also intended to 
ensure the disclosure of information held 
by banks and other financial institutions.  
 
 

 • Objective 2: Introduction of a 
withholding tax on dividends. The 
regulation on the taxation of dividends 
under the DTA Austria-UAE will be 
amended insofar as the amended Article 
now provides for a withholding tax on 
dividends at the rate of 10%. However, 
relating to shares held by corporate 
entities, this amendment only affects 
portfolio dividends, as substantial 
shareholdings of corporate entities 
(shareholding of at least 10%) continue to 
be exempt from withholding taxes under 
the DTA.  
 
Taxpayers resident in Austria who receive 
dividend income from the UAE could thus 
be charged with a withholding tax rate of 
10% in the UAE, provided that the UAE 
levies such a tax domestically (currently 
not the case). The withholding tax (if 
levied) can consequently be credited 
against Austrian income tax up to the 
maximum credit amount. Conversely, 
companies located in Austria must now 
withhold withholding tax on distributions 
to investors resident in the UAE under the 
amended DTA as far as the mentioned 
exemption for substantial shareholdings 
does not apply.   

 • Objective 3: Change of the method 
article from the exemption to the 
credit method. Up to the Protocol of 
Amendment, the DTA Austria-UAE, which 
entered into force in 2003, provided 
for the exemption method subject to 
progression clause with regard to taxable 
persons being a tax treaty resident of 
Austria. In this respect, income from the 
UAE was previously exempt from Austrian 
taxation as far as the DTA allocated the 
taxation rights to the UAE for the specific 
income in question. Thus, employees 
could benefit from the 0 % income tax 
rate in the UAE as far as the DTA allocated 
the taxation rights on the employment 
income to the UAE.  

However, this will change for taxpayers 
resident in Austria in the future. The 
amendment of the method article will lead 
 to a change from the exemption to the 

credit method. This, for example, means 
that the employment income of employees 
resident in Austria under the DTA will 
effectively become taxable in Austria. In 
order to avoid a double taxation, Austria 
would generally be obligated to credit 
income taxes paid in the UAE in accordance 
with the regulations of the DTA. However, 
since the UAE (at least under their current 
legislation) do not levy any income taxes, no 
effective tax credit takes place in Austria. 
As a result, the entry into force of the 
amendments to the DTA Austria-UAE might 
lead to a considerably higher income tax 
burden, inter alia for employees who are tax 
residents of Austria but working in the UAE. 
A different treatment would (only) apply if 
employees switch their tax treaty residency 
to the UAE, since Austria would generally 
not be entitled to tax the employment 
income generated in the UAE (anymore).

The switch to the credit method is also 
relevant for business profits attributable to 
permanent establishments situated in the 
UAE which have previously been exempt 
from Austrian (corporate) income tax but 
will now fully be subject to taxation in 
Austria.

Application and entry into force of the 
Protocol of Amendment
The Protocol of Amendment to the DTA 
Austria-UAE shall enter into force on 
the first day of the third month after the 
exchange of instruments of ratification 
takes place. Based on the information 
available, the instruments of ratification 
have not yet been exchanged, but will be 
exchanged soon. Therefore, it must be 
assumed that the Protocol of Amendment 
will, in respect of taxes withheld at source, 
apply to amounts paid after 31 December 
2022, and, in respect of other taxes, to any 
fiscal year beginning after 31 December 
2022. 

Akin Türkan
atuerkan@deloitte.at

Arnold Binder
abinder@deloitte.at

Tax & Legal News |  International Tax



16

Administrative High Court: Payment of 
interest due to the late refund of VAT credits

Tax & Legal News |  Tax Litigation

Austrian tax law does not set out any 
interest rate regulation for VAT claims. 
The Austrian Federal Fiscal Code (BAO) 
only contains provisions regulating 
the payment of interest for certain tax 
types (eg income taxes) and for special 
cases (such as the reimbursement 
of wrongly collected/deferred taxes 
after a complaint). In the decision 
Ro 2017/15/0035, 30 June 2021, the 
Administrative High Court addressed 
the question whether interest has to 
be paid on VAT surpluses if they are not 
credited within a reasonable period of 
time.

Case
The applicant submitted a VAT return in 
which he claimed a VAT surplus. The tax 
office set this surplus with a significantly 
lower amount. Then, the applicant submit-
ted an appeal against this decision, which 
the was granted. As a result, the taxpayer 
applied for the payment of interest because 
the full surplus was credited after years of 
appeal proceedings. However, the tax office 
did not grant the request. The subsequent 
complaint was dismissed by the Tax Appeals 
Court on the grounds that no interest is 
payable due to the clear wording of § 205a 
BAO, which is why the taxpayer appealed to 
the Administrative High Court.

Decision of the court
The Administrative High Court referred to 
the ECJ the question of whether the tax-
payer is entitled to receive interests on VAT 
claims being not credited within a reasona-
ble period of time. The ECJ concluded that, 
although there is no specific EU provision 
directly applicable, there is indeed an obli-
gation under EU law to pay interest on VAT 
claims, which is why national law must be 
interpreted in line with EU law. This obliga-
tion is mainly based on the principle of neu-
trality of the VAT system, which in this case 
requires that the late payment – which has 
a negative economic effect on the taxpayer 
– must be compensated by the payment of 

interest. However, the ECJ did not provide 
any information on the modalities of the 
calculation of interest. Following the prelimi-
nary ruling proceeding, the Administrative 
High Court ruled that national law does not 
set out an interest rule for such cases in line 
with EU law. Therefore, a conformity with 
EU law regarding the interest on VAT claims 
can only be achieved through an overall 
analogy of the respective provisions regard-
ing interest payments. The Administrative 
High Court has not yet determined the 
exact method of the calculation of interest, 
whereby a calculation in accordance with 
sec 205 BAO would be the most efficient 
solution in order to establish a regulatory 
system for the payment of interest on VAT 
claims in line with EU law. However, it can 
be derived from the Administrative High 
Court-ruling that an interest rate of two per-
centage points above the base rate must be 
used for the interest rate on VAT claims.

Conclusion and recommendation
According to the ECJ, the payment of 
interest on VAT credits that were not re-
funded within a reasonable period of time is 
obligatory. Since the Austrian tax law does 
not know an explicit provision regulating 
the interest of VAT credits, it is necessary 
to set a legal framework by analogy. A 
calculation of interest in accordance with 
sec 205 BAO would be the most efficient 
solution in order to act in line with EU law. 
Therefore, if there is a long period between 
the expiry of a VAT period and the refund of 
the VAT surplus on the tax account or the 
determination of the VAT surplus within the 
annual VAT assessment, it is advisable for 
the taxpayer to apply for the payment of 
interest on the late refunded VAT credits at 
the tax office. 
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Tax Deadlines in February 2022

Tax & Legal News | Tax Litigation

On 14 February 2022 the following declarations/payments are due:
 • Intrastat declaration for January 2022. 
 

On 15 February 2022 the following declarations/payments are due:
 • Advance VAT declaration for December 2021 or the fourth quarter 2021.

 • Standardized Consumption Tax for December 2021.

 • Capital Gains Tax for capital gains on debt securities for December 2021.

 • Tax on energy, coal and natural gas for December 2021.

 • Advertising Tax for December 2021.

 • Digital Tax for December 2021

 • Vehicle Tax for the fourth quarter 2021.

 • “Kammerumlage” (contribution to the chamber of commerce) for the fourth quarter 2021.

 • Wage Tax for January 2022.

 • Employer-Contribution to the family allowance compensation fund for January 2022.

 • Surcharge to the Employer-Contribution for January 2022.

 • Municipal Tax for January 2022.

 • Withholding Tax defined according to Sec 99 ICTA for January 2022.

 • „U-Bahn Steuer“ for Vienna for January 2022.

 • Social insurance payments for employees for January 2022.

 • Advance Payments on Income Tax and Corporate Income Tax for the first quarter 2022.

 • Preparation and verification of the annual receipt for the year 2021 (separately for each cash register, if necessary).

On 28 February 2022 the following declarations/payments are due:
 •     Recapitulative statement („Zusammenfassende Meldung“) for January 2022.

 •     Prepayment on mandatory social insurance (“SVA-Pflichtversicherung”) for the first quarter 2022.

 •     Obligation to notify according to §§ 109a, 109b of the Income Tax Act electronically.

 •     Electronic transmission of pay slips for persons employed in calendar year 2021.

 •     Electronic transmission of donor data for 2021 by donor-receiving organizations.
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