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Loss compensation III – submit the 
application now!
In case sales drop at least 40 % in 
the months January 2022 to March 
2022 the loss compensation III can be 
applied for. The loss compensation III 
follows the already well-known aid 
programs loss compensation II and the 
initial loss compensation.

In order avoiding any confusion, please 
find below a break-down of the loss 
compensation programs up to now:

loss compensation loss compensation II loss compensation III

period
16 September 2020 – 
30 June 2021

01 July 2021 –  
3 December 2021

01 January 2022 –  
31 March 2022

drop in sales 30% 50% 40%

The requirements for application have 
only been slightly amended compared to 
the loss compensation II program. In the 
following, we inform you about the most 
important regulations and changes to the 
requirements laid down in the Regulation 
Loss Compensation III of the Ministry of 
Finance.

Who can apply for loss compensation 
III?
Only beneficiary companies are eligible 
to apply. These are operating companies 
in Austria generating operating income 
(“betriebliche Einkünfte”).

The beneficiary companies must 
comply with the principles of tax 
conduct. These are violated in case of 
abuse according to Sec 22 Fiscal Code, 
deduction prohibitions for intra-group 
reduced taxation (“konzerninterne 
Niedrigbesteuerung”), additional taxation 
(“Hinzurechnungsbesteuerung”) and 
method change (“Methodenwechsel”) as 
well as predominant passive income in 
non-cooperative countries and certain 
fiscal penalties. Furthermore, not eligible 
are companies in insolvency, companies in 
economic difficulties with the well-known 
exceptions for small enterprises or limited 
to the amount according to the De Minimis 
rules. Moreover, entities of the financial 
sector, institutions under public law, non-
profit organizations, and companies  

with more than 250 employees in case of 
dismissals of more than 3 % of employees 
instead of short-time work are excluded, 
too.

Are start-ups and company successors 
included?
Not entitled are companies that have not 
generated any sales before 1 November 
2021. However, the application is possible  
for companies, which have already existed  
 
 
 
 
 
 
 
before 1 November 2021 in case they 
are carried on by means of universal 
succession. This preferential treatment is 
also granted in case of individual succession 
under certain conditions.

How is the loss compensation III 
calculated?
Precondition is a drop in sales of at least 
40 %. Each month between January 
2022 and March 2022 is considered as 
observation period. The drop in sales 
is calculated as the difference in sales 
in goods and service in the respective 
observation period compared to 
the corresponding months of 2019. 
Applications can be submitted for a 
maximum of three observation periods. 
The chosen observation periods must be 
consecutive. A gap is not permitted. It is 
not required that each observation period 
shows a drop in sales of 40 %. Decisive is 
the decline in sales on average concerning 
the chosen observation periods.

Newly founded companies with sales 
before 1 November 2021 may determine 
the loss of sales on basis of a plausible 
planning calculation due to the lack of 
comparative sales in 2019.

The procedure for calculating the loss has 
not changed. In general, the principles of 
double entry- bookkeeping appropriate to 
the period are to be applied. However, the 
calculation might also be based on cash 

expense accounting, provided that there 
are no arbitrary shifts.

It is essential that the application for 
the default bonus III (Ausfallsbonus III) 
is filed before the application for loss 
compensation III, as the default bonus has 
a loss-reducing effect. The replacement 
rate in general amounts to 70 % of losses 
incurred. Only small companies are 
entitled to a replacement rate of 90 %. Loss 
compensations below EUR 500,00 are not 
paid out.

The maximum amount for all loss compen-
sations programs together has been 
increased from EUR 10 mio to  EUR 12 mio.

How do I submit the application?
There are two tranches which can applied 
for within the following periods:

 • Tranche I: 10 February 2022 – 
9 April 2022; payout of 70 % of the 
expected loss compensation

 • Tranche II: 10 April 2022 – 
30 September 2022; payout of the 
remaining amount

Please note that an application within 
the framework of the first tranche is not 
mandatory. The entire loss compensation III 
can also be applied for by means of a single 
application in the second tranche.

The application can only be filed by tax 
advisors, auditors, or accountants via 
FinanzOnline.

Which confirmations and declarations 
of commitment are to be issued?
There is the obligation to adjust withdrawals 
and profit distributions in the period 
from 1 January 2022 to 30 June 2022 to 
the economic conditions of the business. 
In particular, distributions of dividends 
or other legally non-mandatory profit 
distributions as well as the repurchase of 
shares in the period between 1 January 
2022 and 30 June 2022 are not allowed. 
After that, until 31 December 2022 a 
moderate dividend and profit payment 
policy is required.
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In addition, there is the obligation that the 
remuneration of the owner, the bodies 
and employees of the applicant has to 
be appropriate. No bonus payments to 
board members and managing directors 
of more than 50 % of the bonus payments 
in the year 2019 are permitted between 
23 December 2021 to 31 December 2022.

Attention should be paid to the fact that 
new sanctions in connection with non-
compliance with corona measures were 
introduced. The applicant has to confirm 
that there are neither legally binding 
penalties due to violations of Sec 8 para 8 
of the COVID-19 Measures Act (compliance 
with entry controls) nor repeated failures 
to carry out entry controls. In case of 
misconduct the applicant has to inform the 
COFAG and repay the subsidy.

Conclusion
With the further extension of the 
loss compensation program by loss 
compensation III for the months January 
2022 to March 2022 companies still 
suffering from a high drop in sales are 
supported with financial subsidies. On the 
one hand, loss compensation III has stricter 
requirements as new sanctions were 
introduced. On the other hand, we see 
alleviations as the threshold concerning 
the drop in sales was lowered to 40 %. 
Attention should be paid to the priority of 
default bonus III.

Sieglinde Moser
simoser@deloitte.at
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No individual protection against termination 
because of COVID-19 short-time work

Short-time work was established as an 
instrument to safeguard jobs in times 
of temporary economic difficulties. It 
has also proven its worth during the 
COVID-19 pandemic and is already 
 being continued in a “Phase V”. Due to 
the lockdown imposed in December 
2021, it was amended in some key 
points. This should ensure that those 
companies  affected by the COVID-19 
crisis continue to be supported.

In practice, there has been a contro-
versial discussion as to whether an 
individual protection against termina-
tion is granted when an employment 
relationship is terminated during 
the COVID-19 short-time work or at 
least during the retention period 
afterwards. There has not yet been an 
Austrian Supreme Court ruling on this 
controversial issue so far.

In its decisions of 22 October 2021,  
8 ObA 48/21y, and on 29 November 
2021, 8 ObA 50/21t, the Austrian Su-
preme Court has now provided clarifi-
cation on this controversial question.

Facts of the case 8 ObA 48/21y
In the first COVID-19 lockdown, an employer 
concluded a Social Partner Agreement 
(“Sozialpartnervereinbarung”) in the form of 
an individual agreement on COVID-19 short-
time work with 15 employees (but not with 
the plaintiff employee). As of 15 April 2020, 
the employer announced the extension of 
COVID-19 short-time work to all employees 
in the company. However, the plaintiff 
employee was subsequently not included. 
The employment relationship with him was 
terminated by the employer for personal 
reasons. The number of employees – which 
had been reduced due to the employee's 
termination – was restored. The plaintiff 
employee claimed, among other things, 
payment of compensation for wrongful 
termination. He argued that the employer 
had not been entitled to terminate the 
employment relationship before the end 
of the retention period due to the three-
month short-time work agreement that 
applied to the entire employees. 

The court of first instance dismissed 
the claim and ruled that the employee's 
termination did not contradict the 
conditions of COVID-19 short-time work. In 
the present case, a permissible exceptional 
case of termination for personal reasons 
while retaining the number of employees 
applied. The court of appeal shared that 
opinion.

Decision of the Austrian Supreme Court
The Austrian Supreme Court confirmed 
the dismissal of the complaint. In summary, 
the Austrian Supreme Court ruled, that 
the provisions of Sec 37b Labour Market 
Service Act (“Arbeitsmarktservicegesetz”, 
“AMSG”) in connection with the relevant 
provisions of the short-time work 
agreements did not result in the invalidity 
of a termination during the COVID-19 short-
time work or the subsequent retention 
period. However, the subsidy (COVID-19 
short-time work subsidy) must be 
considered in the context of a termination 
challenge when assessing the existence 
of “business reasons” for the termination. 
However, since the employee was not 
covered by the Social Partner Agreement 
in the form of an individual agreement, 
because he did not sign it, the Austrian 
Supreme Court did not rule whether the 
conclusion of the individual agreement 
provided individual protection against 
termination.

Facts of the case 8 ObA 50/21t
A Social Partner Agreement in the form 
of an individual agreement on COVID-19 
short-time work was concluded with the 
plaintiff employee. In the following, the 
employment relationship was terminated 
by the employer for personal reasons 
on 2 October 2020. On 1 October 2020, 
a new employee was already hired to 
perform the employee's activities. Thus, 
the number of employees was restored. 
The plaintiff employee claimed payment of 
compensation for wrongful termination. 
She argued that because of the retention 
obligation in the individual agreement, 
there had been a prohibition of termination.
 

Decision of the Austrian Supreme Court
In the case at hand, the Austrian Supreme 
Court referred to the previous decision on 
8 ObA 48/21y. In summary, the Austrian 
Supreme Court stated that the wording 
of the Social Partner Agreement must be 
considered. According to this agreement, 
employer's notices of termination can 
be given at the earliest after the expiry 
of the retention period. However, the 
Social Partner Agreement does not 
specify a legal consequence (ie the legal 
invalidity of a termination) in the event 
of a violation of this provision. Therefore, 
the ineffectiveness of a termination that 
is nevertheless pronounced cannot be 
derived from the wording of the agreement. 
In its decision, the Austrian Supreme Court 
also refers to a template works agreement 
drafted by the Trade Union before the 
COVID-19 pandemic, which explicitly 
provided the invalidity of a termination. If 
an individual protection against termination 
had been intended, such an explicit 
formulation would have been expected.

Conclusion
As a result, this means that the conclusion 
of a Social Partner Agreement on COVID-19 
short-time work does not establish indivi-
dual protection against termination for the 
concerned employee.

Christina Feistritzer
c.feistritzer@jankweiler.at

Stefan Zischka
s.zischka@jankweiler.at 
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Is the sale of a private art-collection 
subject to VAT?
In principle, the one-time disposal of 
artwork does not constitute a taxable 
transaction from a VAT point of view. 
However, private collections are often 
sold in several tranches. In case of 
repeated transactions tax authorities 
usually assume that the transactions 
are taxable for VAT purposes and treat 
the collector as taxable person. This 
results in significant consequences 
for the collector:  VAT is assessed 
for the sales, often retroactively for 
several years. In a recent case the 
Administrative High Court dealt with 
this issue and provided guidance to 
prevent unpleasant surprises in the 
course of tax audits.

Facts of the case
Over a period of 20 years, a collector had 
established a furniture collection with more 
than 230 pieces of furniture. Due to a lack 
of storage space as well as a lack of liquidity 
the collector handed over the collection to 
an antiques dealer in one go. The antiques 
dealer was instructed to sell the collection 
in its own name but on the account of the 
collector.

Even though the collection was handed 
over to the antiques dealer in one go, tax 
authorities assumed repeated transactions 
and assessed VAT. The tax authorities 
justified its view with a special rule 
concerning commission transactions laid 
down in VAT law. The rule foresees that 
the delivery of the collector (principal) to 
the antiques dealer (commission agent) 
is carried out at the same time as the 
antiques dealer sells the furniture to a third 
party. As the antiques dealer sold in several 
tranches, also the collector carried out 
repeated transactions. Due to the repeated 
transactions tax authorities assumed 
taxable transactions for VAT purposes. 
Consequently, the transactions of the 
collector were subject to VAT.
 
 
 
 
 

Decision of the Administrative High 
Court
The Administrative High Court outlines 
that for the assessment whether there is 
a taxable or a non-taxable transaction all 
circumstances and facts of the individual 
case have to be taken into account. The 
mere exercise of ownership does not 
constitute a taxable transaction. Also, the 
number as well as the volume of sales 
taken separately are not decisive. The 
crucial point is whether the distribution 
is managed actively or not by the 
collector.  Characteristics are, for example, 
participation in the market through 
advertising, scheduled activity or the 
maintenance of business premises.

In the present case, there  was only one 
commission agreement with only one 
commission agent in place and no other 
active steps of the collector concerning 
distribution were taken. Therefore, the 
Administrative High Court qualified 
the disposal of the collection as the 
management of private assets. Hence, the 
transactions of the collector are not subject 
to VAT.

Conclusion
With regards to a collection, the 
Aministrative High Court states for the 
first time that repeated sales of private 
assets alone do not constitute taxable 
transactions from a VAT point of view. The 
disposal of a collection with the help of a 
commission agent, selling it in his name 
but on behalf of the collector, does not 
trigger any VAT obligations for the collector. 
However, if a collector undertakes active 
steps in order to boost distribution, a 
taxable activity is established. In practice, 
this will often be the case, if instead of a 
commission agent an art intermediary 
is hired and the collector enters into 
negotiations with potential buyers. In a 
nutshell, even in the light of the latest 
jurisdiction the disposal of a collection 
should be well structured and planned from 
a tax point of view.

Jonas Bayrhofer
jbayrhofer@deloitte.at

Wilfried Krammer
wkrammer@deloitte.at
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ÖkoStRefG 2022 Part I:  
New taxation regime for cryptocurrencies
The Eco-Social Tax Reform Act 2022 Part 
I (ÖkoStRefG 2022 Teil I) was published 
on 14 February 2022. Thus, explicit 
 regulations on the taxation of cryp-
tocurrencies find their way into the 
 Austrian legal system for the first time. 
At the same time, a tax withholding 
 regime was created as of 2024.

Income from cryptocurrencies
Due to the increased relevance and the 
lack of explicit regulations, the legislator felt 
compelled to expand sec 27 ITA (income 
from capital assets) to include income 
from cryptocurrencies. For this purpose, a 
separate regulation was created in a new 
sec 27b ITA, which comprises two taxable 
events: Current income and income from 
realized gains from cryptocurrencies. In 
addition, the new provision contains a legal 
definition of the term "cryptocurrency", 
which also comprises "stablecoins". NFTs 
(non-fungible tokens) and asset tokens shall 
not be considered a cryptocurrency.

Current income includes rewards for the 
provision of cryptocurrencies (therefore, a 
change of allocation is required, eg "lending") 
and the receipt of cryptocurrencies 
through a technical process in which 
transaction processing services are provided 
("mining"). However, not every receipt of 
cryptocurrencies shall constitute current 
income. It is explicitly stipulated that there 
is no current income if the transaction 
processing service consists primarily of 
using existing cryptocurrencies ("staking"), 
the cryptocurrencies are transferred free of 
charge ("airdrops") or for only insignificant 
other services ("bounties"), or the taxpayer 
receives cryptocurrencies as part of a fork 
from the original blockchain ("hard fork"). 
The acquisition costs of the cryptocurrencies 
acquired this way are deemed to be 
zero. Taxation only occurs at the point of 
realization.

Income from disposing or exchanging 
cryptocurrencies for other assets and 
services (payment with cryptocurrencies) 
as well as legal tender (Euros or foreign 
currencies) constitutes income from 
realized gains. The exchange between 

cryptocurrencies is not considered a 
realization act due to explicit exclusion (in 
contrast to the previous legal situation). 
The provisions on migration from Austria 
(restriction Austria's right to tax) must 
be applied. Income from realized gains 
from cryptocurrencies is calculated as the 
difference between the proceeds from 
the sale and the acquisition costs. The 
recognition of additional acquisition costs 
(eg fees) is permitted. Losses may be offset 
against other income from capital assets 
in accordance with the provisions of Sec 27 
para 8 ITA.

Tax rate and tax deduction
Following the classification of income from 
cryptocurrencies as income from capital 
assets, the provisions for capital assets 
must be applied with few exceptions. 
Both, current income and realized gains 
from cryptocurrencies are subject to the 
special tax rate of 27.5 % in contrast to the 
previously applicable progressive rate of up 
to 55 %. Income-related expenses may not 
be deducted, if the special tax rate is applied. 
In the case of opting for the progressive 
tax rate which includes all income from 
capital assets, therefore ordinary income 
from capital assets, income from realized 
gains from capital assets and income from 
derivatives as well, a deduction of income-
related expenses is permitted for income 
from cryptocurrencies (in contrast to other 
income from capital assets).

The special tax rate does not apply if income 
is generated from the private provision 
of cryptocurrencies (comparable to the 
taxation of interest from private loans) or if 
the generation of such income is the main 
business activity.

For income accruing after 31 December 
2023, a tax withholding obligation has 
been implemented for certain domestic 
service providers. The new regulations 
regarding the tax withholding can be applied 
voluntarily in 2022 and 2023. If income 
from cryptocurrencies is subject to tax 
withholding, the tax deduction is generally 
associated with a final tax settlement effect. 
In this context, cooperation obligations of 

the taxpayer as well as doubt regulations 
are provided for, as in many cases not 
all necessary information for the correct 
determination of the income will be available 
to the agent who is liable to withhold tax 
(especially regarding acquisition costs). If 
there is no obligation to withhold tax or if the 
requirements for final tax settlement are not 
met, income from cryptocurrencies must be 
included in the income tax return.

Effective date and transitional 
provisions
The new provisions will enter into force 
as of 1 March 2022 and are applicable to 
cryptocurrencies acquired after 28 February 
2021. The retroactivity, which was much 
discussed in advance, has been fixed by 
the legislator now. Regarding the taxation 
of current income, the new provisions must 
be applied to "old assets" (“Altvermögen”, 
acquired before 1 March 2021) as well. 
Realized gains from old assets will remain 
tax-free. However, as the new provisions 
do not apply, an exchange between 
cryptocurrencies which is tax-free as it 
is settled outside the speculation period 
constitutes a loss of the legacy asset status. 
The transitional provisions also include 
an option for taxpayers to apply the new 
provisions retroactively as of 1 January 2022. 
The advantageousness of this option will 
have to be assessed on a case-by-case basis 
and offers some leeway until the provisions 
come into force.

The provisions regarding the new tax 
withholding obligation will only become 
mandatory for withholding agents in 2024.

Lukas Maurer 
lmaurer@deloitte.at
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Tax Appeals Court: Deductibility of expenses 
in connection with retained credit for 
contribution in kind 
In its decision of 19 May 2021 
(RV/7100005/2012), the Tax Appeals 
Court had to deal with the question 
of the extent to which debt financing 
costs in connection with a property 
partially contributed to a GmbH 
in accordance with Art III of the 
Reorganization Tax Act (RTA) are 
deductible as income-related expenses 
if the credit attributable to this 
contribution in kind is retained.

Facts of the case
By contribution agreement dated on 
28 September 2004, the operation 
of the taxpayer's sole proprietorship 
was transferred retroactively as of 
31 December 2003 to a GmbH whose 
sole shareholder is the taxpayer. Among 
other things, a property previously held 
as private asset was divided in the course 
of the contribution procedure, whereby 
a previously unused subarea (44 %) was 
retroactively deposited and transferred to 
the GmbH on the transfer date. The part 
remaining in private assets and already 
rented out (56 %) continued to be used to 
generate income from letting and leasing. 
The taxpayer had originally acquired the 
entire property in 2002 and financed it by 
two loans. These loan agreements related 
to the entire undivided property but 
remained entirely in private assets even 
after the contribution of the business in 
2004.

In connection with these loan agreements, 
the taxpayer claimed all the financing costs 
as tax deductible income-related expenses 
in the years 2007 to 2009 in determining 
the income from letting and leasing. In 
2007, however, only 56 % of the financing 
costs were recognized as income-related 
costs (corresponding to the amount of the 
rent). 
 
 
 

The tax office issued new income tax 
assessments in which the debt financing 
costs are only considered proportionately 
to the extent of 56 %, since 44 % of the 
building has been deposited and the 
depreciation is also factored in those costs. 
The interest part of 44 % should, therefore, 
be taken into account in the case of the 
GmbH. An appeal was filed against those 
assessments, requesting that the interest 
should be recognized entirely as income-
related expenses.

Decision of the Tax Appeals Court
In its decision, the Tax Appeals Court shared 
the views of the tax office and, therefore, 
dismissed the appeal: The financing costs of 
44 % are related directly and economically 
to the generation of investment income 
to which the special tax rate applies. This 
direct connection is presumed because 
the contribution of the land increased the 
value of the capital assets in the form of the 
shares in the acquiring GmbH. A temporal 
discrepancy between borrowing and the 
creation of capital assets, as in the present 
case, is harmless. The financing costs are 
therefore not deductible for that part.

Only the part of the debt financing costs 
that relates to the part of the property, 
which is still in the taxpayer's private assets 
and, therefore, is related to income from 
renting and leasing (56 %) continues to be 
deductible as income-related expenses.

Result
If, in the course of a contribution of a 
business, a part of a property previously in 
private assets is transferred to a GmbH, but 
the credit attributable to this contribution is 
retained, this pro rata loan is related to the 
capital shares in the acquiring GmbH. The 
debt financing costs associated with the 
loan are therefore not deductible on a pro 
rata basis.
 
 
 

Debt financing costs associated with the 
unrented portion of the property, however, 
are still potentially deductible as business 
expenses. 

Hannah Kranawetter
hkranawetter@deloitte.at

Dr. Katharina Luka
kluka@deloitte.at
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The German Federal Fiscal Court (BFH) 
has referred a question to the ECJ for 
a preliminary ruling regarding the 
tension between the uniformity of 
the service and the apportionment 
requirement. In the case, a stable 
building for turkey farming has been 
leased together with the permanently 
installed equipment and machinery. In 
this context, it is questionable whether 
the entire revenue is exempt from VAT 
or whether the remuneration has to be 
divided into a part that is exempt from 
VAT and a part that is subject to VAT.

Facts of the case
The plaintiff leased a stable building for 
turkey farming with permanently installed 
equipment and machines, which are 
specially adapted equipment elements 
for the contractual use as turkey farming 
barn. The plaintiff assumed that the leasing 
of the barn building and the equipment 
and machinery were exempt from VAT 
entirely. In principle, the VAT Directive and 
the German VAT Act provide an exemption 
for the leasing and letting of immovable 
property. However, certain transactions - 
such as the letting of permanently installed 
equipment and machinery - are excluded 
from this exemption. The German tax 
office was of the opinion that the lease 
fee, which is attributable to the leasing of 
the installed equipment, is subject to VAT. 
In the appeal proceedings, however, the 
tax court assumed that the lease of the 
installed equipment and machinery was 
overall tax-exempt and thus also in the 
context of the lease in question. This point 
of view was justified with reference to an 
ECJ ruling according to which a single supply 
of a service exists if a building offered for 
rent with accompanying services objectively 
forms a whole in economic terms.

Submitted question
In the next step, the German Federal 
Fiscal Court dealt with the case, referring 
the following question to the ECJ for a 
preliminary ruling: Does the tax liability 
for the letting of permanently installed 

equipment and machinery covers only 
the isolated (stand-alone) rental of such 
equipment and machinery, or also the 
letting (leasing) of such equipment and 
machinery which is tax-exempt on the basis 
of (and as an ancillary service to) a leasing of 
a building between the same parties?

Assessment of the German Federal 
Fiscal Court
At the outset, the German Federal Fiscal 
Court states that, in principle, according 
to the established case law of the ECJ, a 
transaction should not be split artificially. 
There is a single supply where two or more 
elements or acts supplied by the taxable 
person to the customer are so closely 
linked that they form, objectively, a single, 
indivisible economic supply, which it would 
be artificial to split. The German Federal 
Fiscal Court cites the following arguments 
as regards the application of the uniformity 
of the service:

 • In a previous judgment, the ECJ ruled in 
connection with vehicle parking spaces 
(note: vehicle parking spaces, as well as 
operating facilities, are generally excluded 
from the VAT exemption) that the letting 
of the property and the letting of the 
vehicle parking space constitute a "single 
economic transaction", meaning that thus 
an overall VAT exempt service is provided.

 • In another case, the ECJ ruled that the 
transfer of inventory, which in principle 
does not fall under the VAT exemption, 
can be an ancillary service to a VAT-
exempt lease of a building. In this case, 
the character of the ancillary service 
led to an otherwise non-existent VAT 
exemption.

 • The German Federal Fiscal Court 
also cited another case in which the 
underlying services were a guided tour of 
a stadium combined with a subsequent 
visit to a museum of the soccer club. 
Purely visiting the museum was not 
possible. In this context, the ECJ ruled 
that a single service consisting of two 
separate components, a main service and 
an ancillary service, to which different 

VAT rates apply if they were provided 
separately, is taxable only at the VAT rate 
applicable to that single service.

As a consequence, the exclusion from the 
VAT exemption for operating equipment 
would only apply to the isolated transfer of 
equipment and machinery.

As an argument for the application of the 
apportionment rule, the German Federal 
Fiscal Court argued that the lease of land 
and the lease of machinery and equipment 
differ in nature. The argument in favor 
of this view could be that the leasing of 
equipment and machines contradicts 
the passive character of the lease. As a 
consequence, the remuneration would 
have to be split into a VAT-exempt and a 
taxable part.

Conclusion
The decision of the ECJ remains awaited 
eagerly. Moreover, this decision will 
also be relevant for Austrian cases, as 
the exemption and the exclusion are 
implemented in the national VAT law. 

Stephanie Reisinger
sreisinger@deloitte.at

Verena Gabler
vgabler@deloitte.at
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Eco-Social tax reform 2022: 
Impact on payroll
2022 brings some - partially significant - 
legal changes in payroll accounting. The 
eco-social tax reform recently  enacted 
contains a significant part of the 
innovations, such as the gradual tariff 
reduction for income and wage tax, 
the increase of the family bonus plus 
and the possibility of tax-free profit 
participation. Therefore, we summarize 
the essential contents of the eco-social 
tax reform and its impact on payroll 
accounting to plan ahead below.

Reduction of wage and income tax
The first tariff level was already reduced 
from 25 % to 20 % in 2020. Now, the eco-
social tax reform has resulted in further 
relief in wage and income tax, namely in the 
second and third tariff levels. The second 
tariff tax rate will be reduced from 35 % to 
30 % and the third tariff tax rate from 42 % 
to 40 %, in the initial years 2022 and 2021 
so-called “mixed tax rates” will be applied. 
Instead of the originally planned reduction 
of the second tariff level from 35 % to 
30 % from July 2022 during the year, a 
so-called “mixed tax rate” of 32.5 % for the 
second tariff level will be applied from 1 
January 2022, to avoid significant additional 
complexity in the payroll accounting. From 
calendar year 2023, the full reduction of 
the second tariff level to 30 % will apply. 
As of 1 January 2023, the third tariff level 
will be reduced as well, whereby instead 
of the reduction from 42 % to 40 % 
during the year from July 2023, a “mixed 
tax rate” of 41 % will be considered from 
1 January 2023. From calendar year 2024, 
the full reduction of the third tariff level 
to 40 % will then apply. If the agreed tax 
reduction cannot be taken into account in 
payroll accounting yet (eg due to a pending 
software update), the employer must carry 
out a roll-up as soon as possible, but by 
31 May 2022 at the latest.
 
 
 
 
 
 
 
 

Tax-free profit participation for 
employees
Profit participation by the employer 
to active employees is tax-free up to 
EUR 3,000 per calendar year from 
1 January 2022, whereby the tax exemption 
is subject to certain conditions. The profit 
participation must be granted to all or 
specific groups of employees. Insofar 
as the sum of the profit participation 
granted annually exceeds the corporate 
law earnings before interest and taxes 
(EBIT) of the financial years ending in 
the last calendar year, there is no tax 
exemption. Deviating from this, in the 
case of companies that are integrated 
into a group structure, the previous year's 
EBIT of the group can also be used as an 
alternative to the previous year's EBIT of 
the (individual) company. Furthermore, 
the profit participation may not be paid 
in place of the remuneration previously 
paid or in place of a regular wage or salary 
increase. Therefore, it must not be a salary 
conversion. Likewise, profit participation 
may not be based on a wage-structuring 
regulation (eg CLA). It is exclusively a 
wage tax exemption, there is currently no 
exemption in the area of social security 
and ancillary labor costs for such profit 
participations.

Increase in family bonus plus and child 
allowance
The family bonus plus will be increased 
from 1 July 2022, from EUR 125 per 
month to EUR 166.68 per child up to the 
age of 18 (EUR 2,000.16 per year from 
2023). For children over the age of 18 – 
for whom family allowance is still paid 
– the family bonus plus will be increased 
from EUR 41.68 per month to EUR 54.18 
(EUR 650.16 per year from 2023). There 
is also a gradual increase in the child 
allowance from EUR 250 to up to EUR 450 
(tax assessment 2023) per child and year, 
which can also be paid out as a negative tax 
 
 
 
 
 
 

Increase in traffic deduction
The surcharge on the traffic deduction will 
be increased from the previous EUR 400 
to EUR 650 and the surcharge will be 
gradually reduced to zero for incomes 
between EUR 16,000 and EUR 24,500. 
This strengthening of low earners was 
implemented instead of the initially 
rumored reduction of social security 
contributions.

Marc Heschl
mheschl@deloitte.at

Viktoria Schlögl
vschloegl@deloitte.at
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Austrian Transfer Pricing Guidelines 2021 
Part 6 – Transfer Pricing Documentation and Audits
To conclude our series of articles on 
the new Austrian Transfer Pricing 
Guidelines (Austrian TPG 2021), this 
article will take a closer look at some 
of the important changes in the area 
of  transfer pricing documentation and 
transfer pricing audits.
 
Transfer pricing documentation
The Austrian TPG 2021 clarify that 
the documentation of an intra-group 
transaction must be prepared at the time of 
the transaction or, at the latest, by the time 
the tax return for the financial year in which 
the transaction took place is prepared and 
filed. The extent of the documentation 
always depends on the performed service. 
The more difficult a performed service 
is to ‘grasp’, the more precise the service 
description should be. Transfer pricing 
documentation that complies with the 
provisions of the Austrian Federal Fiscal 
Code and the pertinent standards for 
transfer pricing is presumed to be proper 
and is to be used as the basis for levying 
taxes. The tax authorities bear the burden 
of proof that the transfer prices do not 
comply with the arm's length principle. If, on 
the other hand, the records show material 
or formal deficiencies, then, according to 
the Austrian TPG 2021, the tax authorities 
might be entitled to estimate the tax basis. 
Since transfer pricing cases are regularly 
cross-border, the Austrian TPG 2021 also 
point out that the taxpayer therefore has an 
increased duty of cooperation.

In addition, the Austrian TPG 2021 
specify the minimum content that the tax 
authorities expect of a transfer pricing 
documentation that does not fall under the 
Austrian Transfer Pricing Documentation 
Act (TPDA). Business entities which do 
not exceed the revenue thresholds of the 
TPDA are generally not required to follow 
the structure specified by the TPDA (local 
file, master file, CbC report). However, 
the Austrian TPG 2021 nevertheless 
require the provision of comparable 
minimum information for a transfer pricing 
documentation outside of the TPDA. 
While it is stated that the specific scope of 
documentation will depend on the scope of 

the business activity, the complexity of the 
respective facts and the business sector, 
any transfer pricing documentation should 
nonetheless at least contain the following 
information:

 • General information about the associated 
enterprises (e.g. organizational chart, 
shareholdings, etc.);

 • Description of the intercompany 
transaction;

 • Integration of the domestic company into 
the group's value chain;

 • Functional and risk analysis;

 • Verification of the arm’s length nature of 
the transfer prices;

 • Written contracts concluded in advance 
for the transactions.

This documentation – like the 
documentation pursuant to the TPDA – 
can in principle be prepared in English. 
However, a German translation may be 
requested by the tax authorities if there 
is a special need for it in the relevant 
investigation procedure.

The Austrian TPG 2021 also incorporate the 
previous content of the letter of information 
by the Austrian Ministry of Finance on the 
TPDA. In deviation from the previous letter 
of information, the Austrian TPG 2021 now 
state that for reportable financial years 
beginning after 31 December 2021, the 
filing of a CbC notification is only required 
if there are changes compared to the 
notification submitted in the previous year 
(e.g. if the ultimate parent entity changes 
or the reporting obligation is no longer 
assumed). The end of association to a 
group that is required to file a CbC report 
needs to be reported by means of a blank 
report.

With regard to database studies, the 
Austrian TPG 2021 state that it is sufficient 
if they are renewed every three years – i.e. 
a new search for comparables is carried 
out – provided that the conditions of 
the business activity have not changed. 
However, it must be ensured that 

continuous data is used so that there are 
no gaps in the data series and no individual 
years are left out from consideration. 
Contrary to the requirements in the OECD 
TPG 2017, an annual update of the financial 
data of the comparables of the database 
study is not required.

Transfer pricing audits
The new Austrian TPG 2021 specify in 
more detail which documents must be 
submitted by a taxpayer so that a transfer 
pricing adjustment made by a foreign tax 
authority is taken into account ex officio 
unilaterally – ie without a mutual agreement 
procedure – in Austria (corresponding, 
primary adjustment). These are: evidence 
of the factual correctness of the correction, 
precise description of the facts, taxation 
period concerned, tax assessment basis 
concerned and information on any relevant 
legal remedies. The Austrian tax authorities 
must also obtain information from the 
taxpayer to ensure that there is no double 
non-taxation (e.g. legally binding foreign tax 
assessment notices).

Furthermore, the Austrian TPG 2021 
provide that a hidden distribution or 
hidden contribution in connection with a 
transfer pricing adjustment must always 
be examined if a transfer pricing claim of a 
domestic company is not recognized as a 
liability by the associated foreign enterprise 
(secondary adjustment). The recognition 
of the liability can be substantiated, for 
example, by a declaration of acceptance 
signed by the foreign associated enterprise 
(the Austrian TPG 2010 still required the 
submission of a repayment schedule).

Conclusion
The statements in the new Austrian TPG 
2021 on the requirements for a proper 
transfer pricing documentation includes 
positive and negative points. On the one 
hand, the requirements for updating 
database studies are welcomed from 
a practical perspective and confirm 
previous practice. Likewise, the listing of 
relevant documentation requirements 
for companies that do not exceed the 
threshold of the TPDA is, in principle, 
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also helpful. At the same time, however, 
these documentation requirements are 
sometimes formulated broadly. It remains 
to be seen how extensive the required 
documentation will eventually have to be 
from the perspective of the tax authorities. 
In any case, it is to be hoped that the 
submission of a German translation of a 
documentation prepared in English will 
not be requested in practice. In the area 
of transfer pricing audits, the Austrian TPG 
2021 contain welcome clarifications. No 
significant deviations from the previous 
handling are discernible.

Florian Navisotschnigg
fnavisotschnigg@deloitte.at

Daniel Gloser
dgloser@deloitte.at
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Austrian Ministry of Finance updates its 
decree on the acceptance of foreign forms 
for certificates of residence 
For Austrian-sourced income 
generated by a resident of a foreign 
state, it is generally possible to 
obtain relief at source from Austrian 
withholding tax (WHT) based on the 
relevant double taxation agreement 
(DTA) between Austria and the 
resident state. Consequently, no or 
only reduced WHT would have to 
be withheld by the domestic payor 
and the foreign income recipient 
would receive the payment without 
deduction. The prerequisite for 
this, however, is that the foreign 
tax administration uses the official 
Austrian forms ZS-Q1 for individuals 
and ZS-Q2 for corporations, which 
are mandatory under the DTA Relief 
Regulation, to certify the residency 
of the foreign income recipient. 
Accordingly, proof of residency on a 
foreign form is generally not accepted 
by the Austrian tax administration.

Decree of the Ministry of Finance
However, with the decree BMF-
010221/0027-IV/8/2019 as of 29 January 
2019, the Austrian tax authorities clarified 
that due to special agreements with the 
states of Mexico, Thailand, Turkey and the 
USA, the treaty eligibility of the foreign 
income recipient in these states can also 
be proven by means of a certificate of 
residence issued by the foreign competent 
authority on a foreign form if attached to 
the Austrian forms.

On 15 June 2021, the Austrian Ministry of 
Finance again published a decree (2021-
0.401.077), whereby the previous decree of 
2019 was revoked and the list of the above-
mentioned DTA partner states, for which 
the certificates of residence on foreign 
forms are to be recognized by the Austrian 
tax authorities, was expanded to include 
two additional states:

 • Chile (Decree 2020-0.549.140): The 
consultation agreement with Chile, 
effective as of 11 August 2020, provides 
that a residence certificate issued by the 
Chilean tax administration on the foreign 
form 3463 (or a form that subsequently 
will replace it) is also admissible in 
Austria, provided that it is attached to 
the Austrian forms. The application for 
a Chilean certificate of residence as 
well as its verification by the Austrian 
tax administration takes place in an 
electronic form at www.sii.cl.

 • Spain (Decree 2021-0.390.150): As a 
result of the consultation agreement 
with Spain, a residence certificate 
issued electronically by the Spanish 
tax administration (Agencia Tributaria) 
and enclosed with the Austrian forms 
also must be recognized in Austria. The 
application for the Spanish certificate 
of residence as well as its verification 
by means of a verification code by the 
Austrian tax administration must be 
carried out online at  
www.agenciatributaria.gob.es/. Likewise, 
in the opposite case, for Spanish 
income of a person resident in Austria, 
the Spanish tax administration must 
recognize the certificate of residence by 
means of the Austrian ZS-AE or ZS-AD 
form for relief at source from Spanish 
WHT based on the relevant DTA. 

Torben Lind
tlind@deloitte.at

Wilfried Krammer
wkrammer@deloitte.at

https://homer.sii.cl/
https://sede.agenciatributaria.gob.es/
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On 14 March 2022 the following declarations/payments are due: 
 • Intrastat declaration for February 2022 
 
 

On 15 March 2022 the following declarations/payments are due:
 • Advance VAT declaration for January 2022

 • Standardized Consumption Tax for January 2022

 • Capital Gains Tax for capital gains on debt securities for January 2022

 • Tax on energy, coal and natural gas for January 2022

 • Advertising Tax for January 2022

 • Digital Tax for January 2022

 • Wage Tax for February 2022

 • Employer-Contribution to the family allowance compensation fund for February 2022

 • Surcharge to the Employer-Contribution for February 2022

 • Municipal Tax for February 2022

 • Withholding Tax defined according to Sec 99 ICTA for February 2022

 • „U-Bahn Steuer“ for Vienna for February 2022

 • Social insurance payments for employees for January 2022 

On 31 March 2022 the following declarations/payments are due:  
 • Recapitulative statement („Zusammenfassende Meldung“) for February 2022

 • Municipal Tax Return and Tax Return for “Dienstgeberabgabe” (“U-Bahn Steuer” for Vienna only) for 2021

 • Tax return for vehicle tax for 2021

 • Tax Return for Advertising Tax for 2021

 • Application deadline for the fixed costs grant 800,000 as well as the loss compensation ends.
 

Madeleine Grünsteidl
mgruensteidl@deloitte.at

Tax Deadlines in March 2022

Tax & Legal News | Tax Litigation 
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