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Energy Package: Legislative Initiative for 
Energy Cost Relief
Soaring energy costs have recently 
become a burden for Austrian 
companies in various sectors and of 
various sizes. The Austrian Federal 
Government has therefore announced 
a relief package to counteract the 
inflation of energy prices. One of the 
proposed measures, for example, 
is the reduction of the electricity 
and natural gas levy. The Federal 
Ministry of Finance has also provided 
information on the possibility of a 
partial reduction in (corporate) income 
tax advance payments.

Reduction of the electricity levy and 
the natural gas levy 
The announced relief package provides for 
a reduction in electricity and natural gas 
levies, which will apply for a limited period 
from 1 May 2022 to 30 June 2023. During 
this period, the natural gas levy will be 
EUR 0.01196/m3 and EUR 0.0038/m3 for 
hydrogen, respectively, and the electricity 
levy will be EUR 0.001/kWh. The adoption 
of the law, scheduled for May, is pending.

Reduction of advance payments for 
(corporate) income tax
On 1 April 2022, the Federal Ministry of 
Finance informed about the possibility to 
reduce advance payments for (corporate) 
income tax for companies that are 
particularly affected by rising energy prices.

The Federal Ministry of Finance has 
provided two examples in which an 
economic impact due to rising energy costs 
can be assumed:

 • Firstly, there is a claim for energy tax 
refund for the calendar year 2021 or the 
deviating fiscal year, ending in 2022.

 • Secondly, the business reasonably 
demonstrates that the share of energy 
costs in total costs is more than 3 %. 
The total costs can be determined in a 
simplified way by deducting the profit 
from the turnover. In case of a loss, the 
loss increases the turnover in order to 
determine total costs.

In case the company is affected by rising 
energy costs – ie, one of the above two 
circumstances hold true – it is possible 
to reduce the advance payments for 
(corporate) income tax for 2022 to 50 % 
of the amount previously determined, 
provided that a reduction requested due 
to the changed economic conditions has 
not already been granted. Notwithstanding 
the preceding, advance payments can 
continue to be set at a lower level or at 
zero. However, the company must provide 
sufficient evidence to justify its request. 

Daniel Weinhandl
dweinhandl@deloitte.at

Petra Mayer
pmayer@deloitte.at



3

Tax & Legal News | Legal News  

Employment and immigration law  
aspects of the war in Ukraine
On 4 March 2022, the European Union 
activated the Temporary Protection 
Directive (RL 2001/55/EC; "Directive"). 
Persons, seeking temporary protection 
may choose in which member state 
they wish to apply for it. While they 
generally have the right to travel to 
other Member States for up to 90 days 
within a 180-day-period, they can only 
claim temporary protection rights in the 
Member State that originally granted 
them the protection status.

Based on this Directive, Austria implemented 
the “Regulation of the Federal Government 
on a Temporary Right of Residence for Dis-
placed Persons from Ukraine” (Verordnung 
der Bundesregierung über ein vorüberge-
hendes Aufenthaltsrecht für aus der Ukraine 
Vertriebene; “VertriebenenVO” ) which is in 
force as of 12 March 2022.

In the following article, we will inform you 
about the most important aspects of 
employment and immigration law that you 
should know in connection with the “Vertrie-
benenVO”.

Who can apply for temporary  
protection?
Temporary protection applies to the  
following groups of individuals:

 • Ukrainian citizens and their family 
members have been residing in Ukraine 
since before 24 February 2022. Family 
members include spouses or registered 
partners, unmarried children under 
18 and other relatives who lived in the 
same household and are dependent on 
Ukrainian citizens.

 • Third country citizens and stateless 
persons and their family members with 
international or equivalent national 
protection in Ukraine, who had a valid 
residence permit in Ukraine on 24 
February 2022.

 • Citizens of other third countries who 
were permanent residents in Ukraine 
on 24 February 2022 in accordance with 
Ukrainian regulations and who cannot 
safely and permanently return to their 
country.

How does the registration process 
work?
Individuals who wish to apply for temporary 
protection should register with their identifi-
cation documents (if available) at local police 
stations, special reception, or registration 
centers. The applicants will need to complete 
the registration form and will also provide 
their fingerprints during the registration 
process. If available, the following documents 
should be presented at the registration: 
Passport, birth certificate, marriage certif-
icate, other identification documents (eg 
identity card, driving license, residence 
permit).

The Federal Office for Immigration and 
Asylum (Bundesamt für Fremdenwesen und 
Asyl) will process the application. Additional 
information may be requested if no passport 
or any other identification document can be 
provided. In general, a temporary residence 
card (so called “Ausweis für Vertriebene” or 
“Blaue Aufenthaltskarte”) will be issued with-
in several days and will be sent to the appli-
cant’s registration address or to the delivery 
address specified during registration.

Which rights will be granted through 
temporary protection status in Austria?
With the temporary protection all persons 
granted this status receive, among other 
things, a right of residence, access to the 
labour market (after a work permit has been 
granted), entitlement to health insurance 
and thus access to medical assistance, rem-
edies and medical aids as well as basic care 
(eg suitable accommodation, adequate food).

How does the access to the labour mar-
ket work?
The employer must apply for an employment 
permit (Beschäftigungsbewilligung) at the 
Public Employment Service (Arbeitsmarkt-
service). For the application, the employer 
needs the completed application for the 
granting of an employment permit for 
displaced persons as well as a copy of the 
“blaue Aufenthaltskarte”.

If the holder of the protection status wishes 
to take up employment, he*she must reg-
ister with the AMS as a job seeker. The AMS 

collects all relevant data such as education, 
work experience and skills as well as other 
information. If the holder of the protection 
status already has a job in prospect, the 
corresponding employer can submit the 
application.

The employment permit will be issued within 
one to two weeks in a simplified procedure 
without a labour market test or replacement 
procedure. It is usually issued for a maximum 
of one year. However, it can be assumed 
that it will be issued in accordance with the 
validity of the “blaue Aufenthaltskarte” (cur-
rently until 3 March 2023). The work permit 
will be limited to one employer. Therefore, 
if the holder of the protected status wishes 
to change employment, a new work permit 
must be applied for.

What is the validity of the temporary 
protection that will be granted?
Temporary protection is granted for an initial 
period of one year, ie until 3 March 2023. 
If this is not terminated earlier (eg due to 
changed circumstances in the Ukraine War), 
it is automatically extended for six months at 
a time, but for a maximum of one year.

Conclusion
Temporary protection grants its holder, 
among other things, the right to reside, work, 
access to adequate housing and means of 
subsistence. The protection is granted for 
one year with the possibility to extend it for 
another year. Depending on the situation in 
Ukraine, this period can be extended.

Christina Feistritzer 
c.feistritzer@jankweiler.at

Stefan Zischka
s.zischka@jankweiler.at
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New guidelines for pre-emptive rights  
regarding company shares in cases of  
insolvencies and executions
In its recent decision (6 Ob 86/21x) the 
Supreme Court had to deal with the 
issue of pre-emptive rights regarding 
limited liability company shares once 
more. Pre-emptive rights are a useful 
tool to protect shareholders from the 
entry of - possibly unwanted - third 
parties into the company. The scope of 
possibilities and the extent to which 
such regulations are permissible are 
controversial and have already been 
the subject of previous Supreme Court 
decisions.

Facts of the case
The managing directors of a limited liability 
company applied for the registration of 
a resolved amendment to the articles of 
association in the commercial register. The 
amendment of the articles of association 
aimed at eliminating existing unequal 
treatment within the stated pre-emptive 
rights, in that a uniform assignment price 
was to be paid when exercising each pre-
emptive right. In the event of the exercise 
of the pre-emptive right, the transfer price 
was to be calculated based on 50 % of the 
value of the company, aliquoted to the 
respective share.

According to the articles of association, 
the pre-emptive rights were provided 
for, among other cases, the event of an 
execution of satisfaction on the share and 
in the event of a legally binding opening of 
bankruptcy proceedings against the assets 
of a shareholder. On the other hand, the 
voluntary sale of the share within the family 
circle was not to trigger a pre-emptive right. 
The pre-emptive rights were thus only 
intended for certain cases of a change of 
shareholder. Consequentially, those cases 
of a change of shareholders that were not 
covered by the stipulated pre-emptive 
rights - such as the sale of a share within 
the family that does not require any consent 
- the transfer price could be freely agreed 
upon; in contrast to the cases triggering the 
pre-emptive rights, the settlement price in 
the cases not triggering the pre-emptive 
right could therefore also be higher than  
50 % of the aliquot company value.

In summary, this regulation on pre-emptive 
rights opened the possibility of unequal 
treatment regarding the amount of the 
settlement price. While cases of a change 
of shareholder covered by the pre-emptive 
rights provided for a discount in the 
settlement price, the assignment price for 
those cases of a change of shareholder not 
covered by the pre-emptive rights could 
have been freely agreed.

The lower court instances dismissed the 
application for registration.

Decision of the Supreme Court
The Supreme Court confirmed the decision 
of the lower courts and ruled against 
the admissibility of the aforementioned 
provision in the articles of association. In 
earlier decisions on pre-emptive rights, 
the Supreme Court had already stated 
that, from the point of view of creditor 
protection, voluntary withdrawal and the 
death of a shareholder on one the hand 
and execution or insolvency on the other 
hand are to be treated equally in cases of 
pre-emptive rights. In cases of execution 
and insolvency of the shareholder, a 
limitation of the settlement below market 
value of the share is only permissible if 
it not only applies in these cases, but if a 
corresponding reduction of the settlement 
claim is also agreed for each constellation of 
voluntary and involuntary withdrawal of the 
shareholder.

Following this case law, the Supreme Court 
clarified in the present decision that in 
case the articles of association provide 
for pre-emptive rights in the event of 
insolvency or execution of a shareholder 
with a settlement below the market value 
(appraised value), this reduced settlement 
must be provided for in each constellation 
of voluntary or involuntary withdrawal of 
the shareholder. Otherwise, reductions in 
compensation provided for in the articles of 
association are inadmissible in the event of 
insolvency and execution.

Conclusion
As a result, this decision - in addition 
to restricting the private autonomy of 
shareholders - provides more clarity 
regarding the possibilities of structuring 
pre-emptive rights in articles of association. 
For practitioners, this decision means a 
necessary review of any provisions on 
pre-emptive rights in existing articles 
of association and, if necessary, a need 
for adjustment of these provisions 
in connection with insolvencies and 
executions of shareholders.

Even after this decision of the Supreme 
Court, the question as to how high the 
deductions may ultimately be in cases of 
seizure remains unanswered. Whether a 
discount of 50 % of the market value, as 
intended in the specific case, is permissible, 
was not discussed further by the Supreme 
Court due to the lack of relevance for the 
decision. 
 
Julian Grosslercher 
j.grosslercher@jankweiler.at

Maximilian Weiler 
m.weiler@jankweiler.at
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Tax Appeals Court: agio is part of the share 
acquisition costs
In case of a sale of capital assets 
and derivatives which are subject to 
the special tax rate of 27.5 %, side 
costs from the acquisition (“ancillary 
acquisition costs”) must not be 
deducted if the capital assets and 
derivatives belong to the private 
(non-business) part of the income. 
Therefore, ancillary acquisition costs in 
the non-business area neither reduce a 
capital gain nor increase a capital loss 
in case of a sale. The connotation of 
the term "ancillary acquisition costs" 
requires interpretation and is not 
always entirely clear. The Tax Appeals 
has now clarified in its decision dated 
31 December 2021, RV/7100922/2016, 
that the premium (agio) which is paid 
when acquiring shares is to be qualified 
as acquisition costs and not as ancillary 
acquisition costs and therefore affects 
the amount of the capital gain or loss.

Facts of the case
An agio is understood as the difference 
between the issue price of a share and the 
nominal value of the capital relating to the 
share. For example, the amount that must 
be paid when acquiring newly issued shares 
in the course of a capital increase which is 
above the nominal value of the proportional 
share capital. In the case at hand, it was 
disputed whether such a premium falls 
under the definition of acquisition costs or 
if it is to be classified as ancillary acquisition 
costs.

The complainant claimed a capital loss 
from the disposal of shares in his income 
tax return 2013. When calculating the 
capital loss resulting from the disposal of 
shares (calculated as proceeds from the 
sale minus acquisition costs), a premium 
which was paid for the share was added 
when computing the acquisition costs. A 
loss from the disposal of capital assets can 
be offset against capital gains under certain 
restrictions.

When the tax office assessed the income 
tax 2013, it qualified the premium as 
ancillary acquisition costs and reduced 
the loss resulting from the sale of shares 

accordingly. Hereinafter, the taxpayer filed 
an appeal against this assessment.

Decision of the Tax Appeals Court
The Tax Appeals Court allowed the 
complaint. In its argumentation it referred 
to some past judgments of the High 
Administrative Court, in which it was 
made clear that the term acquisition 
costs for all types of profit determination 
under Austrian tax law (therefore also 
for non-business types of income) is the 
same and corresponds to term as defined 
under Austrian company law. According to 
Austrian company law acquisition costs are 
defined as all those expenses which are 
incurred to acquire an asset. In the opinion 
of the Tax Appeals Court this definition also 
includes a premium which must be paid to 
acquire capital assets.

Further, the Tax Appeals Court argued 
that the qualification of a premium as an 
acquisition cost in the narrow sense is 
reasonable because the paid premium 
together with the nominal value of a share 
is the actual purchase price that is paid. 
By agreeing on a premium, it is achieved 
that the share price corresponds to the 
economic value of the share, while the 
nominal value of a share alone usually is not 
in line with the economic value of a share.

The appeal to the High Administrative Court 
was denied.

Conclusion
The rule that side costs are not deductible 
in connection with private capital assets 
must be interpreted narrowly and in 
accordance with the definitions under 
Austrian company law. According to the 
Tax Appeals Court, a premium paid for 
the purchase of shares does not fall 
under the term ancillary acquisition costs 
of the capital asset but is part of the 
actual acquisition costs. Considering that 
premiums often amount to a considerable 
sum, the clarification in the decision of the 
Austrian tax court decision is welcome.

Clemens Prinz 
cprinz@deloitte.at         
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Administrative High Court: Planning costs as 
expenses in the case of a private sale of land
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At the end of 2021, in its decision 
rendered on 22 December 2021, Ro 
2021/13/0005, the Administrative 
High Court dealt with the question of 
whether expenses incurred (planning 
costs) are to be taken into account 
as income-reducing expenses in the 
case of income from the sale of private 
real estate if the construction of the 
planned building never took place.

Facts of the case
In 2009, the appellant and his wife 
purchased an undeveloped plot of land 
for the construction of a single-family 
house. A German general contractor was 
commissioned for the planning, production 
and construction of the house. In 2010, 
invoices for the incurred planning costs 
were paid. Due to liquidity problems of 
the general contractor, the planned single-
family house was never built, and the 
undeveloped property was sold in 2017 and 
real estate income tax (ImmoESt) was paid 
for it. In his income tax return for 2017, the 
appellant declared income from the sale of 
real estate and requested to credit the real 
estate income tax already self-calculated 
and paid by an authorized representative. 
In addition, the appellant stated that the 
planning costs (architects' costs) had not 
been included in the calculation of the real 
estate income tax by the representative. 
According to the taxpayer, these expenses 
had to be taken into account as part of the 
acquisition costs of the property. However, 
the tax office disregarded the planning 
costs, stating that they were not part of the 
object of purchase and had no connection 
with the sale of the property.

Decision of the Administrative High 
Court
According to the established case law of the 
Administrative High Court on production 
costs, production means the creation or 
creation by third parties of an asset that 
does not yet exist. Production is a process 
that does not take place at a single point of 
time, but over a certain period of time. This 
period begins with the taking of measures 
aimed at creating a new asset or changing 

the nature of an existing asset. Production 
costs are therefore expenses incurred to 
produce a new type of asset.

Planning costs are to be regarded as part 
of the production costs of the completed 
asset and capitalized accordingly. If, 
however, the initially planned building is 
not constructed at all, the planning costs - 
incurred in vain in the present legal dispute 
– are not production costs due to the lack 
of a production process. Since the planning 
costs of the appellant are not to be 
regarded as production costs, they cannot 
be taken into consideration as increasing 
acquisition costs when determining the 
income from the private sale of real estate.

It should be noted that the result of the 
Administrative High Court's decision 
corresponds to the decision of the Tax 
Appeals Court (RV/7104235/2020), but the 
first-mentioned court chose a different 
reasoning. The Administrative High Court 
does not consider the expenses incurred 
- due to the lack of a production process 
- to be production costs, which is why the 
question of the tax impact of the futile 
planning costs does not even arise for 
the Administrative High Court. Although 
the Tax Appeals Court also considered 
the expenses as production costs of the 
building, it did not take them into account 
as acquisition costs of the land, since they 
were incurred for a building that could have 
been sold separately. In accordance with 
the current legal situation, however, it is 
no longer possible to recognize uniform 
acquisition costs ("one-entity theory") 
for the individual assets of the property. 
In contrast to the Tax Appeals Court, the 
Administrative High Court did not comment 
on the "one-entity theory" at all.

Conclusion
Production costs are expenses incurred to 
create a new asset or to change the nature 
of an existing asset. Accordingly, planning 
costs are to be regarded as part of the 
production costs if the asset is completed. 
However, if the initially planned building is 
not constructed at all, the planning costs 

are not production costs due to the lack 
of a production process and are therefore 
not to be taken into account as expenses 
increasing the acquisition costs within 
the scope of income from the sale of real 
estate.

Patricia Wallner 
pwallner@deloitte.at

Johanna Kloner
jkloner@deloitte.at
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Administrative High Court regarding anti-loss 
trafficking rules
Austrian companies may carry forward 
their losses for an unlimited period of 
time and offset them against current 
profits. However, the losses carried 
forward of a company is foregone once 
the latter has lost its economic identity.

Hence, losses carried forward cannot be 
maintained if the company is not able to 
pass a loss limitation test, which would be 
the case if a (i) significant change in the 
shareholder structure on a remunerated 
basis along with a significant change in the 
(ii) organizational and (iii) economic structure 
of a company takes place. All three structural 
changes must be fulfilled cumulatively.  

In two recent decisions, the Administrative 
High Court has dealt with the question of 
when such structural changes are realized 
and has clarified the jurisdiction in this 
regard.

 Administrative High Court of 20 
October 2021, Ra 2021/13/0007
Facts of the case
In this case, the shares in R-GmbH (existing 
loss carryforwards in the amount of 
approximately EUR 850.000) were sold, 
which until then had predominantly 
leased its existing business assets to 
an operationally active partnership (W-
OG), which operated a medical practice. 
Simultaneously with the sale of the shares, 
W-OG was contributed to R-GmbH and 
thus the partnership’s business accrued 
to R-GmbH. Since then, R-GmbH has 
carried out an operational activity (running 
a medical practice) instead of an asset-
managing activity (renting). This led to 
R-GmbH using the assets it already owned 
(which had been rented to W-OG) for its own 
operations.

Decision of the Administrative High 
Court
Since both the sole shareholder and the 
sole managing director of R-GmbH changed, 
there was no question whether a significant 
change in the shareholder as well as the 
organizational structure took place. It was, 
therefore, only necessary to clarify whether 
there has also been a significant change in 

the economic structure.

According to the previous decisions of the 
Administrative High Court, a change in the 
economic structure requires a change or 
a significant expansion of the corporate 
purpose. In the present case, the assets 
of R-GmbH did not change significantly. 
However, the operational use of the assets, 
which had before been used exclusively for 
rental purposes, did result in a change in the 
corporate purpose. Thus, in the opinion of 
the Administrative High Court, there has also 
been a significant change in the economic 
structure and, therefore, the loss limitation 
test cannot be passed. As a consequence, 
the loss carryforwards of approximately 
EUR 850.000 are forgone at the time of 
the disposal of the shares in R-GmbH and 
cannot be offset with futures profits.

Administrative High Court of 15 
December 2021, Ro 2019/13/0008
Facts of the case
In 2003 A-GmbH (existing loss carryforwards 
in the amount of approximately EUR 
100.000) finally discontinued its operational 
business activity (internet-broker) with the 
withdrawal of the corresponding concession. 
Moreover, in 2004, the parent company 
(EB-GmbH) sold its shares in A-GmbH to 
the grandparent company (Z-AG). Likewise, 
A-GmbH founded a subsidiary (IB-GmbH). 
Z-AG contributed two valuable shareholdings 
to IB-GmbH and from 2005 onwards a group 
of companies was founded with A-GmbH as 
the group parent and IB-GmbH as a group 
member.

In addition to the two previous managing 
directors of A-GmbH, a new managing 
director was appointed who had previously 
been employed by Z-AG and was responsible 
for investment management there. 

Decision of the Administrative High 
Court
The Administrative High Court had no 
doubts about the change in the shareholder 
structure. This results from the transfer of 
the shares in A-GmbH on a remunerated 
basis to Z-GmbH. Hence, there is no "see-
through" consideration with regard to a 

(grand-) parent company. The only thing that 
matters is the transfer of the direct company 
shares.

The change of the economic structure 
requires, as explained above, a change or 
a significant expansion of the corporate 
purpose. In the present case, the 
activity of A-GmbH changed from an 
operational activity (internet broker) to an 
asset management activity (investment 
management). A-GmbH had disposed of 
the assets used for the former operative 
activity. Its new assets consisted of valuable 
participations. Here, it does not matter 
whether the change in the economic 
structure occurred with the previous owner 
(EB-GmbH) or the subsequent owner (Z-AG) 
if there is a planned connection between the 
individual structural changes. Thus, based 
on the decision of the Administrative High 
Court, a change of the economic structure 
took place.

In the case at hand, however, it remains 
contested whether the appointment of 
the third managing director constitutes a 
change in the organizational structure. Such 
a change is realized if all, or the vast majority 
of the members of the management are 
replaced. However, if a position on the board 
is only formally retained, this cannot prevent 
the effects of the anti-loss trafficking rules.

In the present case, according to the 
Administrative High Court, it is crucial 
whether there has been a change in the 
actual management of the company that 
is significant from an economic point of 
view. The decisive factor is not necessarily 
whether, for example, the previous 
managing directors signed the annual 
financial statements based on the formally 
existing collective power of representation, 
but whether they also actively participated 
in the management and the formation of the 
will. However, this could not be conclusively 
assessed from the findings of the Tax 
Appeals Court, which ruled at first instance. 
For this reason, the Administrative High 
Court overturned the Tax Appeals Court’s 
decision. Consequently, the Tax Appeals 
Court must ascertain the facts in question in 
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a continued proceeding and can only then 
assess whether there has been a change in 
the organizational structure.

Conclusion
With these two decisions, the Administrative 
High Court concretizes difficult question, in 
which cases the anti-loss trafficking rules are 
fulfilled and thus the loss carried forwards 
are lost.

A change in the shareholder structure 
results from the transfer of ownership of 
the shares on a remunerated basis. The fact 
that the influence under company law in a 
group via the head of the group does not 
change in the case of intra-group transfers 
is irrelevant. It is only the transfer of the 
direct shares in the company that matters.

A change in the economic structure occurs 
when there is a change or a significant 
expansion of the corporate purpose. A 
change in the corporate purpose is given, 
among other things, if there is a change 
in the use of the assets from pure asset 
management to operational use or vice 
versa. Furthermore, it is irrelevant whether 
the change in the economic structure 
occurs with the old or the new shareholder 
if there is a planned connection between 
the individual structural changes. In any 
case, the mere termination of an economic 
entity does not yet imply a significant 
change in the economic structure.

For the question of a change in the 
organizational structure, it is decisive 
whether all or the vast majority of the 
members of the management are replaced. 
Furthermore, a mere formal retention of 
the position of a managing director can 
also lead to the fulfillment of the anti-loss 
trafficking rules. In the opinion of the 
Administrative High Court, it is primarily a 
matter of whether the previous managing 
directors are de facto actively involved in the 
management and the formation of wills.

Besides, attention must always be paid 
to the fact that the economic substance 
test only applies to the overall economic 
structure of the target (“overall picture”). 
Furthermore, not all of the above-
mentioned rules need to be fulfilled equally 
strong. The chronological order of the 
structural changes is not important. The 
decisive factor is rather that there is a 
planned connection between the individual 
structural changes.

Katharina Pichler
kapichler@deloitte.at

Katharina Luka
kluka@deloitte.at
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Status of EU sanctions against Russia and 
simplification of aid deliveries to Ukraine
Due to Russia's attack on Ukraine, 
the EU has adopted various sanctions 
measures, some of which also affect 
the movement of goods between the 
EU and Russia. At the beginning of 
April, the EU issued the 5th sanctions 
package.

Export restrictions
In the wake of Russia's seizure of Crimea, 
the EU enacted sanctions in 2014, which 
were successively expanded with the 
renewed attack in 2022. A military goods 
embargo has been in place since 2014, 
according to which both the export of 
military goods to Russia and the import of 
military goods from Russia are prohibited. 
Furthermore, the export of any goods is 
subject to authorization if the exporter 
knows that the goods will be used for 
military purposes in Russia. The export 
of various technological goods and goods 
used for oil production or refining is also 
prohibited. Furthermore, the export of 
luxury goods to Russia has been banned. 
In general, the export ban applies to luxury 
goods whose value exceeds EUR 300 per 
item. The following goods, for example, 
are considered luxury goods: Caviar, 
champagne, coats, pearls, diamonds, 
silverware, various electrical appliances, 
vehicles worth more than EUR 50,000 per 
item, watches and musical instruments.

Import restrictions
The EU has also imposed import bans on 
various goods. Since mid-March 2022, the 
import of listed iron and steel products as 
well as wood into the EU has been banned. 
The import of coal and other solid fossil 
fuels, fertilizers, cement, silver, seafood, 
spirits and caviar is also banned. For 
contracts concluded before 9 April 2022, 
this ban does not apply until 10 July 2022 
(for coal until 10 August 2022).

On 4.5.2022, the EU Commission presented 
the 6th sanctions package against Russia, 
which includes an oil embargo. There is a 
transitional period of six months for Russian 
crude oil imports and a transitional period 

until the end of the year for Russian refined 
products. It is not yet clear whether there 
will be longer transition periods for some 
EU countries such as Hungary or Slovakia.

Restrictions on freight transport
Transport companies established in Russia 
are no longer allowed to provide transport 
services in the EU. Exceptions only apply 
if the transport is in connection with the 
purchase or import of natural gas, oil and 
various metals.

Withdrawal of the WTO Most Favoured 
Nation clause
WTO members may not discriminate 
between their trading partners. For 
example, if the EU grants one country 
a lower tariff on a product, this lower 
tariff must also apply to all other WTO 
member countries. This is known as the 
most favoured nation (MFN) clause. The 
EU in cooperation with the G7 countries 
and some other countries (Albania, 
Australia, Iceland, South Korea, Moldova, 
Montenegro, New Zealand, North 
Macedonia and Norway) has decided to 
no longer grant Russia MFN status as of 15 
March 2022. Imports from Russia to the EU 
will thus be subject to a higher tariff, which 
will weaken the competitive situation for 
Russia. The EU has not yet decided how 
high the tariffs will be and which goods will 
be affected. Canada can possibly be used 
as a benchmark, since the country has 
announced that a tariff of 35 % shall apply 
to all imports from Russia to Canada.

Simplification of aid delivery to 
Ukraine
In principle, under EU customs law there 
is no simplification for the export of aid 
deliveries, therefore the general rules 
apply: Exports that do not exceed a value 
of EUR 1,000 or 1,000 kg can be declared 
orally for export at the customs office of 
exit (customs office where the goods leave 
the EU). All exports with a value exceeding 
EUR 1,000 or 1,000 kg must be declared 
electronically in advance to the customs 
authorities. However, the EU has decided 

to simplify aid deliveries to Ukraine: non-
commercial aid deliveries, even above EUR 
1,000/1,000 kg, can be declared orally 
for export directly at the customs office 
of exit (eg Vienna airport). However, a list 
of the goods of the aid delivery must be 
submitted.

Conclusion
It is the company’s own responsibility to 
check whether it is affected by sanctions 
and to comply with them. Companies that 
have business relations with Russia should 
therefore regularly check the current status 
of EU sanctions against Russia. Due to 
the volatile situation, it is difficult predict 
further sanction measures. However, due 
to Russia's unabated attacks, the EU does 
not rule out further sanction measures, for 
example in the energy sector. In addition 
to the oil embargo, a gas embargo is also 
being discussed.

Barbara Anzinger
baanzinger@deloitte.at

Christian Bürgler
cbuergler@deloitte.at



10

Tax & Legal News | Tax Litigation

Current case law on the designation  
of recipients
In recently delivered decisions on 
the designation of recipients, the 
Administrative High Court dealt on the 
one hand with the effective request 
for information on the designation 
of recipients. On the other hand, 
the Administrative High Court dealt 
with due diligence obligations when 
entering into business relationships in 
the construction industry.

In general, the tax authority may require 
taxpayers to name the recipients of the 
expenses claimed. If this request is not 
met, the expenses are not deductible and 
a penalty surcharge of 25 % is imposed for 
corporations. This consequence occurs 
specifically if the information is refused or if 
it turns out at that the named persons are 
not the actual recipients. The request for 
information can also be made orally, but a 
file note must be drawn up.

Especially in the construction industry, the 
High Courts often dealt with the existing 
due diligence obligations before entering 
into business relations, as the construction 
industry is burdened with a certain 
mistrust. In addition to the application 
of general caution (eg inspection of the 
commercial register and the order register, 
VAT numbers, tax numbers, clearance 
certificates from the tax office and the 
health insurance fund; regular inspection of 
the employees present on the construction 
site, etc), the usual practices have to be 
taken into account.

Facts of the case 1 (Effective request 
as prerequisite for non-recognition of 
expenses)
A corporation in the construction industry 
was denied the deduction of expenses in 
the course of a tax audit. This reasoning 
was on the grounds that certain invoices 
from subcontractors were suspected 
to be issued for services not provided 
at all. This finding was argued, among 
other things, with fraud scenarios in the 
construction industry uncovered in the 

past: subcontractors issue invoices for 
services not provided, the invoice will 
be paid afterwards (usually in cash) and 
recognized as an expense. However, 
the payment flows back at the end of 
the day (minus a commission for the 
subcontractors). In the course of the tax 
audit, suspicious subcontractors were first 
identified on the basis of the recognized 
invoices. In a free assessment of evidence, 
shareholders, managing directors and 
accountants were interviewed, all of whom 
could not remember these subcontractors. 
The deduction of expenses was therefore 
refused because it could not be conclusively 
clarified whether the subcontractors 
were the service providers of the invoiced 
services and thus the recipients of the 
amounts deducted.

Decision of the Administrative High 
Court
The Administrative High Court (16 
November 2021, Ra 2020/15/0019) held 
that the request to name the recipient is 
necessary in order to deny the deduction 
of the claimed expenses. The legal 
consequence can only occur if either the 
requested designation is refused, or it is 
determined that the named persons are 
not the actual recipients of the deducted 
amounts and no procedural rules have 
been violated by the authority. In addition, 
the request to name the recipient could be 
made orally.

The administrative file of the tax audit 
did not contain any requests for the 
designation of the recipients or any 
indication of the legal consequences. 
This was also not made up for in the 
proceedings before the Tax Appeals Court. 
Only verbally expressed doubts about 
the supposedly provided service and the 
payee are not sufficient to be understood 
as an invitation to name the recipient. 
Furthermore, the request to provide 
evidence shall not be regarded as an 
effective request to name the recipients. 
Even a finding by the authority that the 

subcontractors are not the recipients of 
the amounts deducted cannot replace the 
necessary request to name the recipient.

Facts of the case 2 (Due diligence when 
entering into business relationships in 
the construction industry)
In the course of a tax audit of a corporation 
in the construction industry, an effective 
request for the designation of recipients 
was made. There was a presumption that 
certain business partners (personnel 
service providers) were fictional 
companies. The deduction of expenses 
was subsequently denied because, in 
the opinion of the external audit, the 
request was not complied with. The 
Tax Appeals Court also noticed that the 
personnel service providers were not the 
true recipients and that the due diligence 
obligations applicable in the construction 
industry were not complied with.

Decision of the Administrative High Court
The Administrative High Court (3 December 
2021, Ra 2019/13/0074) stated that due 
diligence obligations must be observed 
when entering business relationships. If 
business relationships are designed in 
such a way that it is not possible to name 
the recipients, it is at the expense of the 
requested taxpayer.

In the present case, the High Administrative 
Court ruled that the due diligence 
obligations were violated. For example, 
signatures on contracts did not correspond 
to the sample drawing in the corporate 
register. In addition, some of the contracts 
did not correspond to the actual 
circumstances, contradictory services were 
shown on invoices and the general absence 
of written offers and cost estimates were 
determined. Although, documents of 
the business partners were provided it 
is known, that these would usually be 
supplied by fictional companies to deceive 
the authorities. In the knowledge of the 
fictional companies, the actual recipients 
of the amounts had not been named. 
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In addition, the company knew about 
the fictional companies and employed 
undeclared workers. Therefore, the refusal 
of the expenses deducted was justified.

Conclusion
Especially in the construction industry, 
the Administrative High Court is often 
entrusted with cases involving the 
designation of recipients. The authority's 
finding that subcontractors are not the 
actual service providers and consequently 
not the recipients of the amounts 
deducted does not justify a refusal to 
deduct expenses. In fact, it is absolutely 
necessary to require the taxpayer to 
designate the recipient and to record this 
request sufficiently.
 
Stefanie Raffelsberger 
sraffelsberger@deloitte.at
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DAC 7 – Expanded reporting obligations for 
platform operators  
The expansion of the EU Mutual 
Assistance Directive, adopted in March 
2021, is a response to the increase in 
online platforms and sellers and is 
intended to create more transparency 
and fairness with regards to the 
taxation of income from online sources. 
The directive must be transposed into 
national law by 31 December 2022 and 
will be applicable from 1 January 2023. 
The relevant data shall be submitted 
to the competent authority within 
one month of the end of the reporting 
period (ie by 31 January of the following 
year). Therefore, the first report must 
be submitted by 31 January 2024.

Scope
The material scope includes operators 
of platforms. These include any digital 
interfaces that connect suppliers of 
certain goods and services with potential 
customers. The platform operators 
connecting sellers with customers are 
therefore obliged to report.

Reporting obligation comprises the sale of 
goods, the provision of personal services, 
the rental of any means of transport as 
well as the rental of immovable property. 
Regarding the personal scope, the directive 
applies when either (i) the registered office, 
the place of effective management or a 
permanent establishment of the platform 
operator is located within the EU or (ii) 
the sellers operating on such a platform 
are residents in the EU or own immovable 
property located there. The industries 
covered by the reporting obligation are 
therefore very extensive: In addition to the 
trade of goods and services of all kinds, the 
mobility service providers ("car sharing") 
and property rental are included as well.

Exceptions for certain platform 
operators
Platform operators who only (i) process 
payments, (ii) offer the stated activities 
subject to reporting obligation, (iii) allow 
users to list or advertise a relevant activity 
(iv) only redirect or convey the users to 
another platform are exempt from the 
reporting obligations. Thus, payment 
service providers as well as online shops 

or online booking platforms operated by 
the respective entrepreneur for her, or 
his own services and products do not fall 
under the reporting obligations. Putting 
an offer online also does not fall under the 
reporting obligations if the transaction is not 
processed by the platform operator.

Exceptions for certain suppliers of 
goods and services
If a platform operator is generally obliged 
to report, data from certain sellers on the 
platform may still be exempt from the 
reporting obligations. This particularly 
applies to large sellers who offer their 
services on a platform: Data of legal entities 
under the public law, listed corporations and 
those legal entities for which the platform 
operator has carried out more than 2,000 
rentals of the same advertised real estate 
unit during the reporting period does not 
have to be reported. For example, the 
bookings of a large hotel that are processed 
via a platform operator do not have to be 
reported if more than 2,000 bookings are 
made via this specific platform provider.

On the other hand, data from particularly 
small sellers for which the platform operator 
has carried out less than 30 sales of goods 
and the total amount of remuneration has 
not exceeded EUR 2,000 are also exempt 
from the reporting obligations.

However, general turnover thresholds do 
not exist for platform operators or sellers, 
which is why smaller companies may also fall 
within the scope of the directive.

Obligations
The platform operator is obliged to collect 
personal information about the sellers using 
the platform. These include name, main 
address, tax identification number, place 
of birth and if the seller is a legal entity or 
is active in the field of rental of immovable 
property, additional information, such 
as company name, business registration 
number, relevant activities carried out 
and the address of the advertised real 
estate unit. Personal information about the 
platform operator, such as name, address 
and tax identification number and the 
above-mentioned collected data as well as 

the number of relevant activities carried out, 
the amount of remuneration per quarter 
and the taxes collected during this period 
must be reported. The data needs to be 
transmitted via a standardized form (XML 
scheme). It is expected that Austrian tax 
authorities will determine XML-submission 
obligations in accordance with OECD 
standards.

Conclusion and recommendation
In a first step, it will be essential for 
companies operating digital platforms to 
determine, whether they fall in the scope 
of this directive and are therefore subject 
to the reporting obligations. If the company 
is affected by DAC 7, steps to implement 
suitable systems for information gathering 
and submission within the meaning 
of the directive should be taken. The 
transformation of the DAC 7-guideline into 
Austrian law has not happened yet and 
must be completed by end of 2022.

 Robert Rzeszut
rrzeszut@deloitte.at
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On 13 May 2022 the following declarations/payments are due:
 • Intrastat declaration for April 2022. 
 
 

On 16 May 2022 the following declarations/payments are due:
 • Advance VAT declaration for the first quarter 2022 or for March 2022.

 • Standardized Consumption Tax for March 2022.

 • Capital Gains Tax for capital gains on debt securities for March 2022.

 • Tax on energy, coal and natural gas for March 2022.

 • Advertising Tax for March 2022.

 • Digital Tax for March 2022.

 • “Kammerumlage” (contribution to the chamber of commerce) for the first quarter 2022.

 • Vehicle Tax for the first quarter 2022.

 • Wage Tax for April 2022.

 • Employer-Contribution to the family allowance compensation fund for April 2022.

 • Surcharge to the Employer-Contribution for April 2022.

 • Municipal Tax for April 2022.

 • Withholding Tax defined according to Sec 99 ICTA for April 2022.

 • „U-Bahn Steuer“ for Vienna for April 2022.

 • Social insurance payments for employees for April 2022.

 • Prepayments on Income Tax and Corporate Income Tax for the second quarter 2022. 

On 31 May 2022 the following declarations/payments are due:   
 • Recapitulative statement („Zusammenfassende Meldung“) for April 2022.

 • Prepayment on mandatory social insurance (“SVA-Pflichtversicherung”) for the second quarter 2022.
 

Madeleine Grünsteidl
mgruensteidl@deloitte.at

Tax Deadlines in May 2022
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