Impact of COVID-19
Income Tax Implications Relating
to Stranded Employees

Impact of COVID-19

In response to the World Health Organisation
declaring COVID-19 a pandemic on 11 March 2020
and the rising levels of infection, countries around
the world have implemented various forms of
travel restrictions and/or border closures. In this
regard, Papua New Guinea (PNG) declared a State
of Emergency which includes a ban on international
travel into PNG even for PNG citizens*

The travel restrictions and /or border closures
have left workers in situations that could have
unintended tax implications for the workers and
their employer companies. Such issues can arise in
the following scenarios
1. Expatriates that left PNG temporarily to return to their
home countries and cannot return to PNG until the
travel restrictions are uplifted;
2. Expatriates who have remained for an extended
period in PNG, but would have ordinarily rotated out
(FIFO workers);
3. PNG citizens that have been on an assignment
overseas, and are deemed a non-resident of PNG,
who had temporarily returned for a visit/holiday and
have found themselves unable to leave PNG; and
4. PNG tax residents that have remained outside of
PNG during the crisis, when ordinarily they would
have returned.
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In all the 4 scenarios, changes in the tax residency
and source of income for the employee will need to
be considered, as well as taxation implications for
the employer itself.
We look at Scenario 1 in more detail below, but note the
income tax issues raised also relate to the other scenarios
in varying degrees (and in reverse). Finally, this alert
discussions potential income tax issues arising. Businesses
will also need to consider other taxes, such as Good and
Services Tax (GST) if, through employees, they could be
considered as making supplies from offshore:
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Scenario 1: Expatriates that left PNG temporarily
to return to their home countries and cannot return
to PNG until the travel restrictions are uplifted

Issue 1: Tax Residency of Employee
• Generally, an expatriate will be regarded as a PNG tax
resident and liable to pay tax in PNG on their worldwide
income if that person is in PNG for more than one-half
of the year of income, unless the Commissioner is
satisfied that person’s usual place of abode is not PNG.
These terms (i.e. “usual” and “abode”) are not defined in
the Income Tax Act and therefore should be given their
ordinary meaning.
• Generally, a person’s “place of abode” is that person’s
dwelling place or the physical surroundings in which a
person lives. It is a question of fact when determining
where a person’s usual place of abode is. Factors that are
generally considered to establish a person’s usual place
of abode is:
a. the intended and actual length of the person’s stay;
b. any intention to either to return to their country of
origin or to travel to another country;
c. the establishment of a home;
d. the abandonment of any residence or place of
abode in the person’s country of origin;
e. the duration and continuity of the person’s
presence in the country, etc.
PNG tax resident expatriates:
• If the expatriates that left PNG temporarily to return
to their places of origin (also referred to as “home
countries”) regarded PNG as their usual place of abode
then it may be arguable this hasn’t changed and those
persons will continue to be liable for tax in PNG on
their worldwide income. This, however, will need to be
confirmed on a case by case basis.

• Regard should be given to the country where the
expatriate finds themselves in (the home country) as
domestic legislation in that country may regard the
person as tax resident even if they continue to regard
PNG as their usual place of abode. In that regard, most
tax treaties have a so-called tie-breaker clause that will
settle which country has the right to the tax. A double
tax residency issue may be unavoidable if there is no tax
treaty between PNG and the relevant country. PNG has
tax treaties with only 10 countries.
• Should the expatriate decide during this time to not
return to PNG even if the travel restrictions are lifted,
that person will cease to be a tax resident in PNG at the
time of making the decision. Ceasing to be a tax resident
may have tax consequences for the individual that
should be considered.
Non-PNG tax resident expatriates:
• If the expatriate did not have PNG as their usual place
of abode before they left PNG and therefore they were
not regarded as a tax resident of PNG, the person’s
tax residency is unlikely to be affected. Again, a case
by case approach would need to be taken to look at
each individual’s circumstances and what has changed,
including whether they are now in a third country.
Guidance from Tax Authorities:
• We note that the OECD Secretariat has released a
general view that under tax treaties between countries,
individuals should not become resident in the country
where they are “stranded” because of the COVID 19
crisis.
• The tax authorities of various countries (for example
Australia) have already indicated that it would not
expect a person’s tax obligations to change, if they are
required to spend more time in a respective country but
would ordinarily reside outside that country and vice
versa, provided they intend to return to their ordinary
residence as soon as they are able to.
• The IRC are yet to comment on this point but we would
hope a similarly pragmatic approach is taken.
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Issue 2: Source of Income of Employee
• Even where an expatriate remains not a tax resident
of PNG, the source rules should be considered given
income of the expatriate may remain PNG sourced and
taxable in PNG unless their employment circumstances
have changed so as to change the source of income.
• Income derived by a non-resident from sources wholly
out of PNG is exempt from income tax or Salary and
Wages Tax (SWT).
• In addition, the tax treaty between PNG and the relevant
country where the person is a resident should be
considered. For example, in the Australia/PNG tax treaty
the base case scenario in terms of the tax treaties is
that salaries, wages and similar remuneration derived
by an individual in respect of employment is taxable in
the country where the employment is exercised. If the
respective employee is now performing his employment
from their home country, it raises the question over
source and taxing rights.

• These questions are important to determine if the
PNG employer should withhold SWT. It should also be
considered whether an obligation arises for the PNG
employer to register in the employee’s home country
to pay salary and wages tax in that respective country.
There may also be other implications such as taxation
of fringe benefits, workers compensation insurance,
superannuation and payroll taxes.
• Some multinational companies may revert to paying an
employee from the respective group company where
they are located. The impact on exemptions in the tax
treaty should be considered. Employers in this situation
would also need to consider withholding tax, transfer
pricing and deductibility requirements on any related
recharges to the PNG entity.

Issue 3: Salary and Wage Tax Obligations of Employers
• After considering the questions of source and residency,
PNG employers of employees outside PNG may still be
expected to continue to withhold and remit SWT from
salary and wages paid to those employees, as if the
employees remained in PNG. In calculating PNG SWT,
we note there are provisions to take into account taxes
already borne on that same income overseas.
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• In such cases, benefits provided outside PNG, should
be considered. A few questions arise around taxable
benefits namely: accommodation (whether emergency
or mandatory quarantining), food, transport or other
assistance provided to employees affected by COVID-19.
In addition, GST incurred in respect of these offshore
benefits may not be recoverable.
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Issue 4: Residency status of Companies where Employees are stranded
• A company is a tax resident of PNG if the company is
incorporated in PNG, or if not incorporated in PNG,
carries on business in PNG and has either its central
management and control in PNG, or its voting power
controlled by shareholders who are residents of
PNG. The central management and control test have
overlapping characteristics in a number of jurisdictions.
• Having employees stranded in countries where they
make important decisions, hold board meetings and/or
shareholder meetings in the other country or attending
through virtual platforms, increases the risk of that
company becoming a tax resident of the respective
country. Alternatively, it may create a permanent
establishment on the foreign country, which also has
pertinent tax consequences and trigger new tax (and
statutory) filing obligations.
• The OECD Secretariat has issued guidance on the tax
aspects of this, and considers that the COVID-19 situation
should not create issues given the temporary nature of
the situation. However, taxpayers should consider the
respective countries’ domestic laws in order to effectively
consider and plan around potential filing and/or tax
obligations.
• Some revenue authorities have already responded
and made statements in this regard. For example, the
Australian Tax Office (ATO) have stated that where a
foreign incorporated company holds board meetings in
Australia, or directors attending board meetings from
Australia, and the only reason for this is because of
impacts of COVID-19, the ATO will not apply compliance
resources to determine if central management and
control is in Australia.
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• Furthermore, the ATO has indicated that the impacts of
COVID-19 will not, in itself, result in a foreign incorporated
company having an Australian permanent establishment
if it meets all the following:
a. The foreign incorporated company did not have a
permanent establishment in Australia before the
impacts of COVID-19.
b. There are no other changes in the company’s
circumstances.
c. The unplanned presence of employees in Australia
is the short-term result of them being temporarily
relocated or restricted in their travel because of
COVID-19.
• The IRC in PNG has not made any statement as to how
they may treat foreign companies whose employees are
in PNG due to the travel restrictions and accordingly
attending board meetings from PNG etc.
• The IPA has announced that it has temporarily removed
penalties for companies that fail to hold AGM’s and/or
lodge their annual returns within the usual deadlines.
This provides some relief and may help with the central
management and control residency test.
As the response by countries worldwide are ever
changing, we urge taxpayers to obtain advice on
the matters discussed herein. The international
travel restrictions may be with us for a while still,
enlarging the risk of unintended or unexpected
tax consequences. Tax Authorities are also racing
to catch-up with and give guidance on new issues
arising from COVID-19.
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