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On March 7 2019, the Migrant Worker Taskforce, chaired by Professor 
Allan Fels, released its report to the Federal Government outlining 
its recommendations for tackling wage exploitation of temporary 
migrants. The Taskforce was set up in October 2016 by the then 
Minister for Jobs, Minister Michaelia Cash.

As one of the founding members of the Taskforce before completing 
my term as Fair Work Ombudsman in July 2018, I was keenly interested 
to see where the Taskforce landed.

In the Chair and Deputy Chair’s overview, Professors Fels and David 
Cousins noted that:

“wage exploitation offends our national values of fairness. It harms not 
only the employees involved, but also the businesses which do the right 
thing. … This problem has persisted for too long and it needs concerted 
action to overcome it.” 

Our newspapers and various feeds continue to feature case after case 
of large businesses underpaying their workforce. Some of these cases 
involve longstanding non-compliance that requires costly and complex 
remediations running well into the millions.

A root cause appears to be that inadequate attention has been 
directed towards ensuring that payroll and time and attendance 
systems do what they are assumed to do – that is, record employees’ 
hours of work and pay them their entitlements for each and every one 
of those hours. As the Professors point out:

“Wage underpayment may be inadvertent, but the outcome is no 
different as to when it is deliberate. The terms wage exploitation and 
wage theft are more emotive, but also apt descriptions of the problem, 
which in essence involves employers not complying with the minimum 
legal entitlements of their employees.” 

The report made 22 recommendations. The Government has given 
in-principle support to all of them.

The one that caught the headlines was the recommendation 
that criminal sanctions be available for ‘the most serious forms 
of exploitative conduct’. This follows the Victorian Government’s 
announcement that it will criminalise “wage theft”. 

The report also recommends increasing the civil penalties in the Fair 
Work laws for underpayments in line with Consumer laws. This is 
interesting because the Protecting Vulnerable Workers (PVW) laws, 
passed in late 2018 by the Parliament, increased some penalties in the 
Fair Work Act and created new penalties 10 times larger than those on 
the statute books for serious contraventions of the law.

The fact that the Taskforce saw a need to go further, recommending 
criminal sanctions as well as increased civil penalties for underpayment 
of workers illustrates the gravity of the challenge in deterring 
underpayments. 
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Government flags tougher laws to stamp out 
underpayment of workers

It is not uncommon for statutes to give regulators options of pursuing 
civil or criminal penalties, enabling criminal sanctions to be sought for 
aggravated breaches of the law where the evidence supports a criminal 
conviction. Indeed, the Immigration laws contain such hybrid penalties 
for employers that engage workers contrary to their visa conditions.

The Taskforce recommends a national labour hire licencing scheme, 
focussing on ‘high risk’ industries horticulture, meat processing, 
cleaning and security. 

This follows a number of states, including Victoria and Queensland, 
creating state based labour hire licencing regimes, and calls for a 
national approach.

It also recommends extending liablity to firms for their 
‘outsourced’ workers

Imposing explicit responsibility on companies for underpayment of 
their outsourced workers would be a significant step. 

Such extended accessorial liability would build on the FWO’s successful 
prosecution of entities up labour supply chains for their involvement in 
underpayment of subcontractors’ employees.

It is in the same vein as changes already made in the PVW to extend 
franchisors’ liablity for underpaying franchisees.

The Opposition moved amendments to extend outsourcers’ liablity 
in the Senate debate of the Bill, but they were not supported by the 
Government at that time. Now the Government has given in principle 
support to this recommendation along with all the others.

The other recommendations go to the operation of the regulators, a 
need for better, more joined up education and elevating these issues 
to COAG to ensure a national approach. They also tackle the issue of 
how to make it easier for employees’ to obtain redress, recommending 
enhancing the current small claims remedies.

The report also notes that FWO does not currently have the ability to 
seek disqualification of Directors when they are involved in breaches 
of the law, and recommends explicitly enabling FWO to seek such 
orders. It similarly recommends ‘adverse publicity orders’ be among 
the remedies available.

I cannnot resist commenting on the recommendation about changing 
the name of the Fair Work Ombudsman to reflect its regulatory role... 

The national workplace relations regulator has been badged 
‘Ombudsman’ since its creation following the passage of the Work 
Choices laws (in which it was called ‘Workplace Ombudsman’).

It is true that other ‘Ombuds-folk’ view the FWO as something different 
from the pure ‘complaints resolution’ service which generally attracts 
the term. And perhaps since two of the three Fair Work Ombuds-folk 
have been women, maybe we can find a better name!
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