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The national regulator for work laws, the Fair Work Ombudsman, 
has launched its first action using a new ‘reverse onus of proof’ that 
means employers with deficient records must disprove allegations of 
underpayment of employees.

A company operating sushi outlets in Queensland is alleged by the 
Fair Work Ombudsman to have failed to keep proper time and wage 
records resulting in underpayments of almost $20,000 to a number of 
workers from South Korea on a range of temporary visas.

It has always been the employer’s obligation under the law to keep 
accurate records of hours worked by every employee.

Changes to the law in late 2017 mean absent reliable records, a business 
must disprove an employee’s account of hours worked and hourly rates 
of pay. 

These changes were part of the Federal Government’s Protecting 
Vulnerable Workers Act 2017. The legislation contained a suite of new 
measures to beef up the Fair Work Ombudsman, increase its powers 
and maximum penalties and hold franchise systems to account for 
underpayments in franchise networks.

This new rule reversing the onus of proof for employee records was 
not part of the Government’s plan. The Government’s policy included 
increasing the penalties for shoddy record keeping, but the reversal of 
onus was included by Labor Senator Doug Cameron via an amendment 
during the Senate debate. 

In announcing the legal action, Acting Fair Work Ombudsman Kristen 
Hannah said “Employees should be on notice” about their record 
keeping obligations, and warned the regulator “will make full use of the 
new laws to protect vulnerable workers”.

While the headlines focus on cases of deliberate exploitation of workers, 
underpayment of employees is just as likely to emerge as a result of 
oversights and systems failings.  
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The latest litigation from the workplace 
regulator drives home: business needs to get 
employment records 100% right 

We have seen cases where large corporate employers have not had 
their house in order when it comes to employee record keeping, 
meaning the records have not reflected the reality of the hours each 
employee has worked.

The problems may have arisen because of flaws in the system, or 
because those operating in the system are not using it as they should. 
Coding and culture are equally important.

Deficiencies in employee records can result in complex and costly 
backpay exercises involving entire workforces. It can undermine the 
trust employees, shareholders and the community have bestowed on a 
business to get this right. 

With the regulator putting businesses on notice, it’s important 
employers review their systems and practice to ensure start and finish 
times and breaks for all workers are being accurately recorded and 
appropriately remunerated.

“Set and forget” is not an option when it comes to employment records. 
Practice and culture are as critical as the systems. 

It is timely for business to review their current state to ensure they 
can be confident they are fulfilling their obligations under the law as 
well as meeting the expectations of shareholders and the community. 
Adopting an approach that tests rather than accepts presumptions 
that this is ‘under control’ is actually your safest bet.

https://www.fairwork.gov.au/about-us/news-and-media-releases/2019-
media-releases/january-2019/20190125-ak-property-services-litigation
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