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I, Timothy Bryce Norman, of Deloitte Financial Advisory Pty Limited ACN 611 749 841,
Level 2, 8 Brindabella Circuit, Brindabella Business Park, Canberra Airport, Australian
Capital Territory, Chartered Accountant and Registered Liquidator, say on oath:
1.

I am a partner of the chartered accounting firm Deloitte Financial Advisory Pty
Limited (Deloitte) and one of two liquidators appointed to the first to tenth
defendants and the twelfth defendant (Companies) in these proceedings.

2.

I have previously sworn seven affidavits in this proceeding.

3.

I make this affidavit in support of an Interlocutory Process to be filed in these
proceedings by the applicants pursuant to s 90-20 of Schedule 2 of the
Corporations Act 2001 (Cth) (Corporations Act) seeking an order under s 90-15
of Schedule 2 of the Corporations Act that the Court determine a question arising
in the external administration of the Companies.

4.

The information contained in this affidavit is based on my own knowledge unless
otherwise stated. I believe that the information contained in this affidavit is true.

Filed on behalf of the applicants
MINTERELLISON
Governor Macquarie Tower
1 Farrer Place
SYDNEY NSW 2000

DX 117 SYDNEY
Telephone (02) 9921 8888
Facsimile (02) 9921 8123
Reference 1172152
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5.

Exhibited to me at the time of swearing this affidavit is:
(a)

a paginated folder of documents marked "TBN-3" (Exhibit TBN-3); and

(b)

a paginated folder of documents marked "TBN-4" which contains the
Worker Responses referred to at paragraphs 50(a) and 51 below (Exhibit
TBN-4).

6.

The liquidators seek directions from the Court in relation to the manner in which
they should treat certain claims made in the liquidations of the Companies by
individuals whose wages and entitlements were paid by Plutus' payroll system
(workers). As set out at paragraph 39 below, at the time of the appointment of
the provisional liquidators, there were in excess of 4,500 workers regularly paid by
the Companies.

7.

As referred to in detail below, one of the issues in determining workers' claims in
the liquidations of the Companies is that there is missing and conflicting
information and documentation received from workers and contained in the
Companies' books and records regarding the employer of the workers. As an
example of conflicting information, fora number of workers:
(a)

there is documentation which identifies the worker as an employee of one
of the Companies;

(b)

there is documentation which indicates that the worker is paid by one of
the Companies;

(c)

simultaneously there is other documentation that expressly states that the
worker is engaged to provide services to a third party entity; and

(d)

the worker has informed the liquidators that they provided services to the
third party entity and were never directed in the performance of their work
by an employee of the Worker Companies (as that term is defined in
paragraph 47 below) or attended the Worker Companies' premises.

8.

Based on the information contained in the Companies' books and records and the
information supplied by workers to the liquidators, it appears that many workers
were not employed by the Companies and appear to have been employed by
either third party host businesses or labour hire companies. I say this on the basis
of my and my team's review of the Companies' books and records and the
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information and documentation received from workers which raises the following
issues:
(a)

there is a lack of information in the Companies' books and records
evidencing an employment relationship for many of the workers with any of
the Companies;

(b)

the Companies' books and records indicate that workers appear to have
only been paid their wages and entitlements by the Companies' payroll
service and no documentation has been located which indicates that those
workers performed any services for the Companies;

(c)

none of the workers who supplied information to the liquidators were
directed in the performance of their work by an employee of the Worker
Companies; and

(d)

none of the workers who supplied information to the liquidators had ever
attended the Worker Companies' premises.

My Experience
9.

I have been a registered liquidator since 14 December 2005. My ASIC liquidator
registration number is 296669.

10.

I am a partner in the chartered accounting firm Deloitte. I have over 22 years'
experience in corporate insolvency, restructuring and advisory and have been
involved in all forms of corporate insolvency. Where I express an opinion in this
affidavit, that opinion is based on this experience. At pages 1 to 3 of
Exhibit TBN-3 is a true copy of my curriculum vitae.

11.

I am a professional member of the Australian Restructuring Insolvency and
Turnaround Association (ARITA) and as such am bound by the ARITA Code of
Professional Practice for Insolvency Practitioners (Third Edition, dated 1 January
2014, as amended on 18 August 2014).

Appointment as provisional liquidators then liquidators
12.

On 9 June 2017, Salvatore Algeri, and Ezio Senatore and I were appointed by this
Honourable Court in these proceedings pursuant to section 472 of the
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Corporations Act as joint and several provisional liquidators of the first to tenth
defendants, namely:
(a)

Plutus Payroll Australia Pty Limited (in liquidation) ACN 169 205 127
(Plutus);

(b)

PPA Contractors Australia Pty Limited (in liquidation) ACN 605 218 273
(PPA Contractors);

(c)

PPA Services Australia Pty Limited (in liquidation) ACN 605 903 660 (PPA
Services);

(d)

PP Aus Holdings Pty Limited (in liquidation) ACN 613 038 654 (PPA Aus
Holdings);

(e)

PP Australia NSW Pty Limited (in liquidation) ACN 613 037 442 (PP
Australia NSW);

(f)

PP Services (WA) Pty Limited (in liquidation) ACN 613 042 587 (PP
Services (WA));

(g)

PPA (SA) Pty Limited (in liquidation) ACN 613 038 234 (PPA (SA));

(h)

PPA NT Pty Limited (in liquidation) ACN 613 037 175 (PPA NT);

(1)

RAM Enterprises Australia Pty Limited (in liquidation) ACN 157 988 639
(RAM Enterprises); and

(j)

SAI Solutions Australia Pty Limited (in liquidation) ACN 159 529 183 (SAI
Solutions).

(together, the Provisional Liquidation Companies).
A true copy of the Court's judgment and the orders made and entered on
9 June 2017 are at pages 4 to 12 of Exhibit TBN-3.
13.

On 3 July 2017, this Honourable Court ordered that Synep Pty Ltd (in provisional
liquidation) ACN 611 299 328 and BRW Services Pty Ltd (in liquidation) ACN 613
733 430 (BRW Services) be joined as the eleventh and twelfth defendants,
respectively, in these proceedings. A true copy of the Court's orders made and
entered on 3 July 2017 are at pages 13 to 15 of Exhibit TBN-3.

.

5
14.

The Companies comprise the Provisional Liquidation Companies and BRW
Services, the twelfth defendant in these proceedings. The Companies excluding
Plutus are referred to in this affidavit as the Second Tier Companies.

15.

On 9 October 2017, by further order of this Honourable Court, Messrs Algeri and
Senatore and I were appointed as joint and several liquidators of the Companies.
A true copy of the Court's judgment and the orders made and entered on 9
October 2017 is at pages 16 to 49 of Exhibit TBN-3.

16.

In this affidavit, terms such as 'we', 'us' and the 'liquidators' are intended to refer
to Mr Algeri and I in our capacities as liquidators of the Companies.

17.

On 16 March 2018, Mr Senatore ceased to act as liquidator of the Companies.

18.

Exhibited at pages 50 to 97 of Exhibit TBN-3 is a true copy of the current
company search of the AS1C database in connection with each of the Companies
as at 8 November 2018.

Reports during the provisional liquidations
19.

On 2 July 2017, we provided our first report to the Court in respect of the steps
taken in the provisional liquidations of the Provisional Liquidation Companies as
at 2 July 2017 (First Report). At pages 98 to 112 of Exhibit TBN-3 is a true copy
of the First Report.

20.

On 28 July 2017, we provided our second report to the Court in respect of the
steps taken in the provisional liquidations of the Provisional Liquidation
Companies during the period 2 July 2017 to 28 July 2017 (Second Report). At
pages 113 to 141 of Exhibit TBN-3 is a true copy of the Second Report.

21.

On 12 September 2017, we provided our third report to the Court in respect of the
steps taken in the provisional liquidations of the Provisional Liquidation
Companies (Third Report) as at 11 September 2017. At pages 142 to 179 of
Exhibit TBN-3 is a true copy of the Third Report.

Pooling orders
22.

On 12 June 2018, this Honourable Court ordered that:
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(a)

pursuant to subsection 579E(1) of the Corporations Act, the Companies
constitute a pooled group for the purposes of section 579E of the
Corporations Act; and

(b)

the property of the Companies was to be combined in a single fund
pursuant to subsection 579G(1) of the Corporations Act.

(the Pooling Orders). At pages 180 to 181 of Exhibit TBN-3 is a true copy of the
Pooling Orders.
Payroll business operated by the Companies
23.

Prior to entering liquidation, the Companies operated a payroll service business
and were contracted to provide a number of payroll services to external clients.

24.

I am informed by Timothy Fox, the former general manager of payroll and
operations for Plutus that:
(a)

Plutus was the main trading entity and the role of the Second Tier
Companies was primarily to receive and distribute funds received from
clients;

(b)

Plutus provided two primary services:
(I)

outsourced payroll management to third party businesses, for a fee.
This service was a traditional payroll service where Plutus acted
only as paymaster for third party businesses who had outsourced
their entire payroll function to it; and

(ii)

outsourced payroll management to individual workers, on a no fee
basis (Individual Service). In this scenario workers were usually
recruited by recruitment companies (Labour Hirers) to provide
services to third party businesses or government departments
(Host Business), but were paid by the Companies pursuant to one
of a number of complex arrangements;

(c)

the Individual Service offered by Plutus generally operated as follows:
(i)

a worker would submit their weekly timesheet to Plutus and
employees of Plutus would calculate the amount of Pay As You Go
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withholding (PAYG), superannuation contributions and any other
applicable taxes and statutory charges;
i)

the total value of these amounts would be invoiced by Plutus to the
Labour Hirer or the business where the worker performed services;

(iii)

the Labour Hirer or business would pay the invoice issued by Plutus
and once payment was received by Plutus it would transfer funds
comprising the worker's wages, PAYG amount, superannuation
contribution and any other applicable taxes or statutory charges to
one of the Second Tier Companies;

(iv)

the Second Tier Companies would subsequently transfer the wages
to the worker as soon as funds were received from Plutus and were
supposed to remit the PAYG withholding amount, superannuation
and any other applicable taxes or statutory charges to the relevant
entities on behalf of the worker;

(v)

in relation to the superannuation component of the worker's wages:
(A)

up until December 2016, the worker's superannuation would
be transferred from Plutus to one of the Second Tier
Companies to the superannuation clearing house, Cbus;

(B)

in and from December 2016, the process changed such that
the worker's superannuation was not transferred from Plutus
to one of the other Companies with the other funds, but
instead, Plutus retained the superannuation and remitted this
to the relevant superannuation fund at the end of each
month; and

(vi)

in relation to the PAYG amount which had been transferred from
Plutus to one of the Second Tier Companies, PAYG was
purportedly transferred by one of the Second Tier Companies to the
ATO on a weekly basis as part of every pay run.

25.

A diagram showing the organisational structure of the Companies is at page 182
of Exhibit TBN-3.

26.

My investigations to date have also established that:
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(a)

the payroll services business operated by the Companies was carried on
jointly by the Companies and that the business activities of the Companies
were greatly intermingled; and

(b)

the Second Tier Companies were used to trade and incur debt and did not
operate as independent businesses.

Obtaining access to the books and records of the Companies
27.

Prior to our appointment, the Australian Federal Police (AFP) commenced
criminal investigations in relation to certain former directors, directors, employees
and associates of the Companies. On 17 May 2017, the AFP seized various hard
copy and electronic records from the premises of Plutus located at Level 1, 2-14
Kings Cross Road, Potts Point, Sydney (Potts Point Premises).

28.

Consequently, my team were required to liaise with the AFP and their solicitors,
the Australian Government Solicitor (AGS), to negotiate obtaining access to the
Companies' books and records and the Potts Point Premises.

29.

On 27 June 2017, the AFP delivered to me certain hard copy financial records of
Plutus which had been seized by the AFP from the Potts Point Premises.

30.

On 29 June 2017, members of the Deloitte team and I attended the Potts Point
Premises in the presence of officers of Australian Financial Security Authority
(AFSA) to inspect any records and assets remaining on site. We located some
relevant hard copy documents and computer systems which we arranged to be
copied and imaged. On or around 6 July 2017, we received the copied
documents retrieved from the Potts Point Premises. On 26 July 2017, we
received the imaged records from the computer systems which were situated at
the Potts Point Premises. Imaged records were obtained of:

31.

(a)

four laptop hard disk drives containing approximately 986GB of data;

(b)

one USB flash drive (16GB); and

(c)

two iPhones.

Further device image files were provided by the AFP from electronic devices
seized by the AFP from the Potts Point premises on 5 and 19 July 2017.

tiv.

9
32.

On 31 August 2017, my staff and I obtained access to the electronic Xero
financial and accounting systems of Plutus, PPA Aus Holdings, PP Services
(WA), RAM Enterprises and SAI Solutions. Xero is an online cloud-based
accounting programme. On 5 September 2017, I was able to extend the
subscription to PPA (SA) and PPA NT and obtained access to the Xero financial
systems of PPA (SA) and PPA NT.

33.

As at the date of swearing this affidavit, the Deloitte team have still not obtained
access to all of the Companies' books and records and are continuing to liaise
with the AFP and the AGS regarding obtaining access to the remainder of the
Companies' books and records, however we have been advised that books and
records still remaining in the control of the AFP may be subject to multiple
warrants and legal professional privilege claims. In particular, I am yet to obtain
any financial statements or accounting system records relating to PPA
Contractors, PPA Services and PP Australia NSW.

34.

My investigations to date have also established that:
(a)

there is a lack of information and an apparent inability on the part of the
directors and the former directors of the Companies to explain the
Companies' affairs including the existence, nature and amount of any
employee claims. At the time of swearing this affidavit:
(i)

my staff and I have:
(A)

obtained access to some hard copy financial records of
Plutus as set out at paragraph 30 above;

(B)

obtained access to electronic Xero financial and accounting
systems for Plutus, PPA Aus Holdings, PP Services (WA),
PPA (SA), PA NT, RAM Enterprises and SAI Solutions as
set out at paragraph 32 above; and

(C)

not obtained any financial statements or accounting system
records relating to PPA Contractors, PPA Services and PP
Australia NSW as set out at paragraph 33 above;

(ii)

the directors and former directors of the Companies have either not
provided RATAs or have provided RATAs which lack information

10

about the Companies' affairs, finances and employees.
Specifically:
(A)

I have received RATAs in respect of Plutus, PPA Services
and PPA Aus Holdings which contain a lack of information;
and

(B)

I have not received RATAs in respect of PPA Contractors,
PP Australia NSW, PP Services (WA), PPA (SA), PPA NT,
RAM Enterprises, SAL Solutions and BRW Services;

(iii)

the current and former directors of Plutus and its General Manager,
Mr Joshua Kitson, have not provided any information to me which
explains how the businesses operated, financial/accounting
systems and any employee claims;

(iv)

there is a material lack of information in the RATA provided by Mr
Brendon Lee Thomasen, director of Plutus, which appears at pages
183 to 194 of Exhibit TBN-3;

(v)

no information or explanation has been given by Mr Sven Buckner,
the former director of Plutus, as to Plutus' affairs and
accounting/financial records. In this regard I note that:
(A)

Mr Buckner, has provided a RATA set out at pages 195 to
238 of Exhibit TBN-3 which contains no information about
Plutus' employees or amounts owing for employee
entitlements and notes "Please see Jayson Onley + Simon
Anquetil"; and

(B)

I am informed by Mr Buckner, as set out in his letters to me
dated 18 June 2017 and 5 September 2017 which appear at
pages 239 to 248 of Exhibit TBN-3, that he had no access to,
or any knowledge of, the financial records of the first
defendant.

(vi)

no information or explanation has been given by Mr Simon Anquetil,
the former director of Plutus, as to Plutus' affairs. In this regard, I
note that:

tkaM
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(A)

on 31 October 2017, my solicitors sent an email to the
solicitors acting for Mr Anquetil and requested that Mr
Anquetil complete a RATA and attend a meeting with the
liquidators to discuss the affairs of Plutus. A copy of this
email is at pages 249 to 250 of Exhibit TBN-3;

(B)

on 3 November 2017, the solicitors acting for Mr Anquetil
sent a letter to my solicitors, which among other things, said
that Mr Anquetil was not in possession of any books, records
or monies of Plutus and was not willing to attend a voluntary
meeting with the liquidators at that time. A copy of this letter
is at pages 251 to 252 of Exhibit TBN-3; and

(C)

on 9 November 2017, the solicitors acting for Mr Anquetil
sent a further letter to my solicitors enclosing a RATA
completed by Mr Anquetil. This letter and the RATA are at
pages 253 to 263 of Exhibit TBN-3. The RATA contains no
information about amounts owing by Plutus for employee
entitlements or claims by employees and on each of the
relevant pages Mr Anquetil has written "No access to this
information".

Financial position of the Companies
35.

A report in respect of the creditor position of the Companies is at pages 264 to
265 of Exhibit TBN-3. In relation to the report, I am able to say that:
(a)

the report contains consolidated figures in respect of the Companies
because following the Pooling Orders each of the Companies is jointly and
severally liable for each debt payable by, and each claim against, each of
the Companies;

(b)

"Priority creditors" represent claims by workers. In respect of these claims,
while claims have been made in respect of certain of the entities in the
Companies, given the state of the Companies' books and records as well
as the absence of assistance from officers of the Companies, it is not
possible to confirm whether the workers were in fact engaged by the
particular entity in which a claim has been made;
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(c)

"Statutory creditors" represent claims by the ATO and the Chief
Commissioner of the State Revenue Office; and

(d)

"Book value" represents information obtained from available financial
records of the companies. From my investigations to date, the Companies'
financial records significantly understate the Companies' liability to the
ATO and in my opinion are inaccurate.

36.

37.

To date, the following realisations of assets of the Companies have been made:
(a)

cash in the amount of $225,056.17;

(b)

debtors in the amount of $202,354.46; and

(c)

office equipment in the amount of $1,650.00.

As at the date of swearing this affidavit:
(a)

investigations as to what other assets may be available for the benefit of
creditors are ongoing; and

(b)

the liquidators have received notifications and claims in the liquidations of
the Companies totalling $142,049,615.

38.

A copy of the current creditor listing for the Companies is at page 266 of TBN-3.

Claims by workers
39.

From the liquidators' review of the Companies' books and records, at the time of
the appointment of the provisional liquidators, there were in excess of 4,500
workers regularly paid by the Companies. A spreadsheet obtained from the
Companies' payroll system, Keypay, recording a listing of all employees and
workers who received payments via the Companies' Keypay payroll system
appears at pages 267 to 326 of Exhibit TBN-3.

40.

On 16 June 2017, the provisional liquidators issued a circular to potential creditors
who submitted claims in the provisional liquidations of the Provisional Liquidation
Companies. A true copy of this circular, including enclosures, appears at pages
327 to 330 of Exhibit TBN-3.

41.

On 10 July 2017, the provisional liquidators issued an additional circular to
potential creditors who submitted claims in the provisional liquidations of the
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Provisional Liquidation Companies. A true copy of this additional circular appears
at page 331 of Exhibit TBN-3.
42.

On 3 November 2017, the liquidators issued a circular to potential creditors of the
Companies. A true copy of this circular appears at pages 332 to 391 of Exhibit
TBN-3.

43.

Since the appointment of the provisional liquidators, 311 workers have submitted
claims in the liquidations for unpaid wages and superannuation that they allege
they were owed for work performed at a Host Business by the following
companies:
(a)

Plutus;

(b)

PPA Contractors;

(c)

PPA Services;

(d)

PPA Aus Holdings;

(e)

PP Australia NSW;

(f)

PP Services (WA);

(g)

PPA (SA); and

(h)

PPA NT,

(Worker Claims).
A schedule of the Worker Claims appears at pages 392 to 397 of Exhibit TBN-3.
44.

Workers' claims total $997,063.34 and are comprised as follows:
'11

Unpaid superannuation

$556,868.17

Unpaid wages

$196,311.66

Salary sacrifice deductions claimed

$132,387.85

Other

$111,495.66

.
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Total claims

$997,063.34

Steps taken to determine workers' employment status
45.

Following receipt of claims from workers referred to at paragraph 44 above, the
liquidators attempted to determine which of the Companies may have been the
relevant employer of each worker.

46.

On or around 15 January 2018, the liquidators sent a questionnaire to the persons
who had submitted Worker Claims (Worker Questionnaire). A true copy of
covering letter and the Worker Questionnaire is at pages 398 to 409 of Exhibit
TBN-3.

47.

Notwithstanding that no Worker Claims were submitted in respect of RAM
Enterprises or SA1 Solutions, these companies and the companies set out at
paragraph 43 above were included in the list of companies referred to in the
Worker Questionnaire (Worker Companies).

48.

The approach taken in the Worker Questionnaire was twofold:
(a)

firstly, the liquidators sought to obtain documents and records from each
worker describing the nature of their agreement with the Worker
Companies; and

(b)

secondly, the liquidators sought to obtain information from each worker
about the practical realities of their relationship with the Worker
Companies.

49.

The ultimate purpose of the Worker Questionnaire was to assist in determining
whether a worker was:
(a)

employed by one of the entities in the Worker Companies (and if so, which
of the Worker Companies was the employer); or

(b)

potentially employed by another entity such as the Labour Hirer or Host
Business; or

(c)

potentially engaged as a contractor by the Labour Hirer or Host Business.
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50.

The liquidators received 121 responses to the Worker Questionnaire (Worker
Responses). Out of the 121 Worker Responses received:
(a)

117 Worker Responses were reviewed by my team;

(b)

two Worker Responses were unable to be accessed as they were
password protected; and

(c)
51.

two Worker Responses did not include a completed questionnaire.

True copies of the 117 Worker Responses referred to at paragraph 50(a) above
appear in Exhibit TBN-4. Due to the volume of documents, I have not included all
of the supporting documentation provided by workers with the Worker Responses.

52.

As examples, copies of the full responses (including supporting documentation)
are included in Exhibit TBN-4 for the following workers:

53.

(a)

Ms Amey Abraham (pages 1 to 38 of Exhibit TBN-4);

(b)

Ms Josephine Aylward (pages 66 to 100 of Exhibit TBN-4);

(c)

Mr Quentin Bignell (pages 152 to 181 of Exhibit TBN-4); and

(d)

Ms Sofia Parish (pages 1199 to 1297 of Exhibit TBN-4).

Based on my team's review of the Companies' books and records and the Worker
Responses, the following issues arise:
(a)

the Companies' books and records are incomplete and do not contain full
or accurate records of the arrangements between the Companies and the
workers;

(b)

there are gaps in the information submitted by workers i.e. not all workers
who submitted claims in the liquidations responded to the Worker
Questionnaire and some workers did not provide complete answers or
copies of documents; and

(c)

one of the difficulties my team uncovered in considering the employment
status of workers was that the documentation and records submitted by
workers in response to the Worker Questionnaire were often inconsistent.
For example, for a number of workers there was documentation that
identified the worker as an employee of one of the Worker Companies and
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simultaneously there was documentation that expressly stated the
opposite. An example of this is the Worker Response submitted to the
Liquidators by Ms Josephine Aylward. In her response, Ms Aylward said
she performed work for the Department of Education pursuant to an
arrangement between the Department of Education and the Labour Hirer,
Programmed Professionals Pty Ltd (Programmed). However, she was
paid for her work at the Department of Education by Plutus. In relation to
how this arrangement came about, Ms Aylward said in response to
question 4 of the Worker Questionnaire:
"I was registered with Programmed Professionals Pty Ltd (a
recruitment company). They arranged for me to be interviewed by
the Dept of Education and Training (the Dept). The Dept wanted
to contract me through Programmed. Deanna Klouth at
Programmed required that I sign a lot of paper work which meant
that! was technically employed by Plutus Payroll Aust & paid by
them. She said that was just how they do things and it was easier
for payroll to be taken care of by Plutus Payroll Aust. I heard later
after the Plutus scandal was reported that Programmed did not
endorse Deanna Klouth's requirement below and they sacked her
for taking bribes from Plutus to implement that requirement."
In terms of documentation, Ms Aylward supplied a written undertaking to
Programmed on 22 March 2017 that included:
"I,...Josephine Aylward undertake and agree as follows: (1) I am
employed by Plutus Payroll Australia Pty Ltd (Contractor)."
However, the following day on 23 March 2017, Ms Aylward entered into a
separate contract with Plutus entitled "Payroll Services Agreement For
Contractors" pertaining to the same arrangement, which identified Plutus
as the "Company" and Ms Aylward as the "Contractor", and which included
the following terms:
"10.2 This Agreement does not form an employer and employee
relationship between the Company and the Contractor.
10.3 The Contractor acknowledges that:
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(a)

the Recruitment Company or the Client is the employer as
specified by the Fair Work Act 2009;

(b)

the Contractor is not entitled to any of the benefits of
permanent conditions of employment from the Company
and shall make no claims on the Company for annual
leave, sick leave and other forms of leave or similar
Payments."

As explained in more detail below, the inconsistency in Ms Aylward's
documentation was apparent (in the same, or similar terms) in many other
cases.
A copy of the Worker Response and documents submitted to the
liquidators by Ms Aylward is at pages 66 to 100 of Exhibit TBN-4.
Arrangements between the Worker Companies and the Workers
54.

Based on my team's review of the Worker Responses there appear to be two
broad types of arrangements in place for workers who utilised the Individual
Service:
(a)

tripartite arrangements involving a worker, Labour Hirer and one of the
Worker Companies. For this arrangement the Labour Hirer would recruit
the worker to carry out work at a Host Business and would in fact supply
the worker for that purpose, however the worker would be paid by one of
the Worker Companies; and

(b)

tripartite arrangements involving a worker, a Host Business and one of the
Worker Companies in which the Host Business would recruit the worker,
however the worker would be paid by one of the Worker Companies.

55.

Under both types of arrangement referred to in paragraph 54, the Worker
Company appears to have treated the relevant worker as an employee for the
purposes of taxation and superannuation, and actually paid their remuneration.
This resulted in documentation being generated for all workers which identified
the workers as an employee of one of the Worker Companies, including:
(a)

superannuation choice forms; and

(b)

payslips.
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A sample of this documentation is at pages 299 to 306 and 1071 to 1079 of
Exhibit TBN-4.
56.

In 15 out of 117 Worker Responses, workers produced a copy of a tripartite
agreement between them, a Labour Hirer and one of the Companies, in which the
parties acknowledged that the worker was an employee of one of the Companies.

57.

In a further 33 out of 117 Worker Responses, workers produced a copy of a
tripartite agreement between them, a Labour Hirer and one of the Companies in
which the parties acknowledged that the worker was either employed or engaged
by one of the Companies.

58.

An example of this type of tripartite agreement is at pages 1235 to 1245 of Exhibit
TBN-4.

59.

However, of the 48 workers who provided Worker Responses that attached a
tripartite agreement acknowledging they were an employee of, or engaged by,
one of the Companies, 36 of those workers also attached a copy of, or referred to
entering into, a contract with Plutus called a 'Payroll Services Agreement' which
purportedly set out the terms of the arrangement between the worker and Plutus.

60.

The Payroll Services Agreement included the following defined terms (among
others):
(a)

the "Company" as Plutus Payroll Pty Ltd (which I assume to be Plutus
Payroll Australia Pty Ltd);

(b)

the "Client" as an organisation (Government body, private company or
otherwise that selected the Contractor to provide its expertise or services
by way of a labour hire agreement with the Recruitment Company. The
Client is responsible for supervision and management of the Contractor on
a day to day basis";

(c)

the "Contractor' as "the natural person who has engaged the Company to
provide payroll management services via the relevant labour hire contract
between the Contractor and the Recruitment Company to provide the
Contractor's expertise and services to a client";

(d)

the "Labour Hire Contract" as "the contract entered-into between the
Contractor and a Recruitment Company to facilitate the provision of
services by the Contractor to a Client. This contract may refer to

OfitAkaM

19

Contractor in a variety of ways including, but not limited to, the Specified
Person, the Contractor, the Consultant, or any other term or set of terms
with similar meaning"; and
(e)

the "Recruitment Company' as "an organisation or business that sources
staff and contractors on behalf of clients. This covers organisations
otherwise known as Labour Hire businesses".

61.

An example of a Payroll Services Agreement is at pages 1286 to 1294 of Exhibit
TBN-4.

62.

The Payroll Services Agreement included:
(a)

at clause 3.2:
The Contractor warrants that:
(a)

The Recruitment Company and the Client selected the Contractor
without the assistance of the Company;

(b)

The Contractor acts as a representative of the Recruitment
Company when providing its expertise or services to the Client;
The Company is not responsible for supervising the Contractor at
the Client's site;

(d)

The Company has no obligations with the Client directly; and

(e)

The Contractor has agreed to the terms of the Labour Hire
Contract and that the terms of that agreement are to be managed
by the Contractor and not the Recruitment Company";

(b)

at clause 10.2:
"This Agreement does not form an employer and employee relationship
between the Company and the Contractor"; and

(c)

at clause 10.3:
"The Contractor acknowledges that:
(a)

the Recruitment Company or the Client is the employer as
specified by the Fair Work Act 2009;
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(b)

the Contractor is not entitled to any of the benefits of permanent
conditions of employment from the Company and shall make no
claims on the Company for annual leave, sick leave and other
forms of leave or similar Payments."

63.

The Payroll Services Agreement was commonly produced in response to the
Worker Questionnaire. Sixty-seven out of 117 workers that responded to the
Worker Questionnaire attached a copy of the agreement (which were relevantly
identical). A further 13 workers that responded to the Worker Questionnaire
included a response that referred to entering into a Payroll Services Agreement
with Plutus.

64.

The conflicting nature of the documentation applicable to workers is the primary
reason I distributed the Worker Questionnaire to get a better understanding of the
practical realities of the workers' working arrangements.

65.

From my team's review of the Worker Responses, the Worker Responses
disclose that in relation to the practical realities of the workers' arrangements with
the Worker Companies:
(a)

none of the Worker Responses provided that the workers reported to an
employee of the Worker Companies;

(b)

in all 117 Worker Responses the worker was engaged to provide services
at a Host Business after initial direct discussions with the Host Business or
the Labour Hirer and the Worker Companies were not involved in any
decision-making about the initial engagement of the worker;

(c)

in 116 of the 117 Worker Responses the workers confirmed that during the
period they were paid by one of the Worker Companies for work performed
at the Host Business, this was the only work they performed;

(d)

in 115 out of 117 Worker Responses the workers indicated that the Worker
Companies did not have a role in determining the length of a worker's
engagement with a Host Business.

(e)

the majority of Worker Responses revealed that the Worker Companies
had no involvement in the workers' leave arrangements, namely:
(i)

in 107 out of 117 Worker Responses the workers indicated that they
did not communicate their leave arrangements to the Worker
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Company and that their leave arrangements were either confirmed
with the Host Business and/or the Labour Hirer;
(ii)

four Worker Responses did not contain any information about leave
arrangements; and

(iii)

in six Worker Responses, the workers indicated that they
communicated with the Worker Companies about their leave
arrangements;

in all Worker Responses, one of the Worker Companies paid the workers'
remuneration;
in the majority of Worker Responses, the workers indicated that they
continued to perform work at the Host Businesses after the Worker
Companies' business operations ceased in late April 2017. In 107 out of
117 Worker Responses, the workers said that they continued to carry out
the same work with the Host Business following the collapse of the Worker
Companies. In terms of the pay arrangements following the cessation of
the Worker Companies' business operations:
(i)

in 60 Worker Responses, the worker indicated that the Labour Hirer
took over responsibility for paying their wages. An example of this
is Ms Aylward who said in response to question 34 of the Worker
Questionnaire (at page 78 of Exhibit TBN-4):

"After the Plutus scandal was reported and the A TO froze
their money, Programmed Professionals paid. They told me
that they had rescinded their contract with Plutus and gave
me an onhire labour agreement and other documentation to
sign which meant that I worked directly for them and was paid
directly for them for my services to the Department of
Education."
Another example of this is Mr Bignell, who said in response to
question 34 of the Worker Questionnaire (at page 165 of Exhibit
TBN-4):

"Method Recruitment has found another payment company. I think
Xero is the name";
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(ii)

in 13 Worker Responses, the workers indicated that a different
payroll company assumed responsibility for paying their wages but
that this occurred with the assistance of the Labour Hirer. An
example of this is Mr Lenin Jackson who said in his Worker
Response (at page 624 of Exhibit TBN-4) that he was contracted by
M&T Resources to perform work at the Australian Federal Police
and that:
"1 transitioned to a new payroll company after PP [Plutusj
ceased being able to provide payroll services to me. The
arrangement was offered by M&T Resources as another
payroll company that they have dealings with.";

(iii)

in two Worker Responses the workers indicated that a different
payroll company assumed responsibility for paying their wages but
that this occurred with the assistance of the Host Business. An
example of this is Ms Parish who said in response to question 34 (at
page 1210 of TBN-4):
"I was transferred to CXC Global. This arrangement was
proposed by the contracts manager at ABC, Pierre-Jean
Dandibon. ABC had had good experiences with CXC
Global and they offered to pay the fees of CXC Global.";

(iv)

in five Worker Responses, the workers indicated that they were paid
by the Host Business. An example of this is Mr Blair Holloway who
said in response to question 34 (at page 612 of TBN-4):
"Payment of salary/ entitlements is currently being paid by
the Host Entity. Arrangement was set up between myself
and the Host Entity.";

(v)

in 13 Worker Responses, the workers indicated that a different
payroll company assumed responsibility for paying their wages and
this occurred at their own initiative. An example of this is Mr Brett
Streatfeild who said in response to question 34 of the Worker
Questionnaire (at page 1693 of Exhibit TBN-4):
"As mentioned 1 found another payroll company to provide my
payroll services";
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(vi)

in the remaining 27 Worker Responses the position was unclear
either because the worker did not answer the question, their form
was not included or was inaccessible, or because it was not
possible to discern a clear understanding of the arrangement from
their answer;

(h)

no workers ever attended premises occupied by the Worker Companies
and any inductions with the Worker Companies were online;

(I)

the Worker Companies did not have any active role in inducting any
workers into the workplace of the Host Business and this was managed by
the Labour Hirer or Host Business;

(j)

the Worker Companies did not give any feedback on, nor did it counsel
workers in relation to, their performance of work at the Host Business;

(k)

the workers generally reported to an employee of the Host Business and
generally received feedback/performance counselling from the Host
Business and Labour Hirer;

(I)

the workers had Pay As You Go (PAYG) tax withheld from their earnings
and superannuation contributions were made on their behalf;

(m)

the workers did not charge GST;

(n)

the workers were paid a periodic wage — being an hourly or daily rate —
rather than for a 'result';

(o)

there is no indication that the workers could delegate their work to others;

(p)

there is no indication that the workers could generate any goodwill in
relation to their work; and

(q)

the workers generally were not required to supply tools to carry out their
work at the Host Business.

66.

In view of the matters set out at paragraph 65 above, I consider that the workers
who responded to the Worker Questionnaire were not employees of the Worker
Companies and appear to have been employed by either the Host Business or
the Labour Hirer.
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67.

Two hundred and fifteen workers who submitted claims in the liquidations did not
respond to the Worker Questionnaire. In order to locate any potentially relevant
documents in relation to these workers, members of the Deloitte team conducted
searches of the Companies' books and records which have been uploaded onto
an electronic database, including:
(a)

keyword searches of the Companies' electronic books and records which
resulted in 18,841 potentially relevant documents being located; and

(b)

further searches of the 18,841 documents by searching for the names of
the 215 workers who submitted claims in the liquidations but did not
respond to the Worker Questionnaire.

68.

The searches described at paragraph 67 above resulted in 469 documents being
reviewed. These documents were similar to those produced with the Worker
Responses, including:
(a)

81 tripartite agreements which were similar to the example referred to at
paragraph 58 above and included at pages 1235 to 1245 of Exhibit TBN-4;
and

(b)

68 payroll services agreements similar to the example referred to at
paragraph 61 above and included at pages 1286 to 1294 of Exhibit TBN-4.

69.

My team was not able to locate documents in respect of all of the 215 workers
who did not respond to the Worker Questionnaire.

70.

Based on my team's review of the Companies' books and records, the Worker
Responses and the documentation supplied by workers, I am able to say that:
(a)

in respect of the Companies' books and records in relation to workers:
(i)

there is conflicting information in the Worker Responses and
documentation supplied by workers and contained in the
Companies' books and records regarding the employer of the
workers;

(i1)

there are missing or incomplete records maintained by the
Companies;
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(iii)

the directors, former directors and employees have not adequately
explained the relationship between workers and the Companies;
and

(b)

for workers with claims in the liquidations for unpaid wages and
entitlements who did not respond to the Worker Questionnaire:
(i)

for some of these workers, my team located documents such as
payroll service agreements and tripartite agreements in the
Companies' books and records however the information in those
documents was unclear as to the employer of the workers; and

(11)

my team could not locate any documents in respect of some of the
workers and there appears to be, a lack of information in the
Companies' books and records evidencing their employment by one
of the Companies.

SWORN at Sydney by
Timothy Bryce Norman on
14 November 2018
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Signature of deponent
Name of witness

Courtney Alexandra Locke

Address of witness

Level 40, Governor Macquarie Tower, 1 Farrer Place,
Sydney NSW 2000

Capacity of witness

Solicitor

And as a witness, I certify the following matters concerning the person who made this
affidavit (deponent):
1.

I saw the face of the deponent.

2.

I have known the deponent for at least 12 months.

Signature of witness:

Courtney Alexandra Locke
Solicitor

