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Overview
Operational taxes 

Operational taxes are essentially taxes on the customers of a financial institution. The onus, however, remains directly on the financial institution to collect 
and administer these taxes on behalf of their customers.

• Operational Taxes are efficient to collect.
• Market participants are increasingly being

asked to bear the compliance burden, including brokers,
custodians, and fund managers.

• Tax authority scrutiny of operational taxes is 
increasing and penalties/consequences of 
non-compliance are becoming more severe.
Small errors can trigger large tax liabilities.

• Tax authority focus includes governance 
and board involvement.

• Need to implement a holistic operational tax 
risk management and governance process.

Withholding taxes 
(WHT)

Capital gains tax 
(CGT)

Transfer/
transaction taxes

Payroll/
employment taxes

Goods and 
Services Tax 

(GST)/Value Added 
Tax (VAT)

Documentary 
requirements

FATCA/CRS

Operational taxes
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Sovereign immunity

Prior to 2019 law change
• Sovereign immunity exemption administered by the Australian Taxation 

Office (ATO), based on the international law doctrine of sovereign 
immunity.

2019 law change
• Sovereign immunity exemption codified into law and scope of exemption 

restricted.
• Transitional rules grandfather ATO rulings issued under previous 

administrative practice.

Key changes
• Exemption only available for portfolio investments where there is no 

ability to control or influence the Australian entity.
• Requirement to identify and aggregate members of a ‘sovereign entity 

group’ for the purpose of applying the portfolio investment and control 
test.

Sovereign entity group
A ‘sovereign entity group’ is made up of:

(a) A body politic of a part of a foreign country
(b) A foreign government agency in relation to that part of that foreign 

country
(c) An entity

(i) Which is wholly owned by an entity covered by paragraph (a) or 
(b); and

(ii) That is not an Australian resident; and
(iii) That is not an Australian resident trust estate.

The reference to “a part of a foreign country” is intended to refer to 
different levels of government (such as federal, state, and provincial 
governments), if such a division exists.

Australia
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ATO’s GST compliance focus under a Justified Trust model
Australia

Key focus areas of an ATO GST streamlined assurance review

Key focus area Current process/requirements Key actions

Gap analysis The ATO has now finalised its ‘GST Governance, Data Testing, and 
Transaction Testing Guide’. 

Find the gaps in your tax control framework and define the 
actions, timelines and costs to resolve.

GST control testing
The ATO expects that your GST controls are both designed 
effectively and operating effectively.

Prove that your controls are effective in their design and 
operation by providing objective evidence through testing.

GST technical treatment
A robust tax control framework should minimise the risk of 
incorrect GST treatment—a focus on RITCs and apportionment in 
the financial services space (among other things).

Test the GST technical treatment of your significant and 
new transactions.

Comparison of accounting and GST figures—the ATO’s GST 
analytical tool (GAT)

The ATO expects that accounting & GST figures will broadly align. Identify and document an explanation for all differences 
found.

Data analytics The ATO will test 100% of ~3 months of transactional data, to test 
for weaknesses in GST controls.

Be confident in the outcomes of ATO tests by undertaking 
regular data testing.

Process mapping and documentation Accurate GST reporting often relies on numerous systems and 
processes. 

Generate complete and defensible documentation of your 
processes. 

• Under its Justified Trust framework, the ATO has moved to an evidence-based assurance programme designed to “maintain community confidence that taxpayers are paying the 
right amount of tax”. GST is now at the forefront of these programmes for the Top 100 and Top 1,000 taxpayers. GST systems, processes, and data controls are the central focus for 
the ATO. 

• A number of ‘critical risk’ areas have been highlighted based on the initial reviews undertaken. Particularly relevant to the Investment Management sector, reduced input tax 
credits (RITCs) and apportionment continues to be flagged as a ‘GST critical risk’ and will be a focus area of the ATO. In this space, review activity under these programmes is 
expected to be focused at the fund manager level predominantly, with only large funds (AUD $250million+ turnover) likely subject to review under these specific programmes. 
Traditional GST audit activity however is expected to continue particularly in relation to GST technical risks (i.e., RITCs, apportionment). 

• From a GST governance perspective, it will be important to be able to demonstrate the existence of GST data controls including where reliance is placed on third parties to perform 
certain GST related processes and functions (e.g., GST reporting, processing of transactional data). 
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Stamp duty and State taxes Duty on purchase and annual land tax on holding
Australia

New South Wales

Duty 5.50%

Land Tax 2.00%

Victoria

South Australia

Duty 5.5%

Land Tax 2.40%

Western Australia

Duty 5.15%

Land Tax 2.67%

Tasmania

Queensland

Duty 5.75%

Land Tax 2.75%

Northern Territory

Duty 5.95%

Land Tax N/A

Australian Capital 
Territory

Duty 5.00%

Land Tax 1.10%

Duty 5.50%

Land Tax 2.25%

Duty 4.50%

Land Tax 1.50%

Surcharge duty / surcharge land tax for foreign owners

State Residential duty 
surcharge

Land tax surcharge

VIC 8% 2% (all property)

NSW 8% 2% (residential only)

QLD 7% 2% (all property)
(from 1 July 2020)

WA 7% N/A

SA 7% N/A

TAS 8% N/A

ACT N/A 0.75% (residential only)

NT N/A No land tax
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New South Wales: State Tax reform
Australia

Key Changes

New South Wales State Tax Reform – Swapping stamp duty for property tax

• Announced Tuesday 17 November 2020.
• Expected to start on or after July 2021.
• Voluntary replacement of stamp duty on purchase and annual land tax 

with annual property tax on an opt-in basis.

Current System
Buyer pays 5.5% stamp duty on the full purchase price plus annual land tax 
at rates up to 2.0% on base unimproved land value.

Proposed change
If purchaser opts in: 
• no stamp duty on purchase
• annual charge of 2.6% for commercial property on base land value

(i.e. current land tax + 0.6%)
• lower rates for residential land.
Different rates for commercial, residential and primary production land. A 
buyer of an opted in property would carry on paying annual property tax.

Future Buyers

• Buyers of opted-in properties continue to pay the annual charge.

Impact

• Expected to promote economic growth by removing barrier for investors 
to move capital and residents to relocate for employment.

• Most buyers of investment commercial property with medium 
investment horizons will choose to opt-in.
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QFII/RQFII developments
China

Simplification on procedures for profit repatriation from May 2020 onwards

• Commitment Letter on Tax Clearance signed by Qualified Investors provided to custodians.
• Provision of a tax registration certificate no longer required at the point of repatriation.
• An audit report and tax registration to be provided at the point of liquidation of the QFII and cover all historical years.

Expanded scope of investments allowable for QFII/RQFII albeit there is uncertainty around the tax treatment of new products

• Enterprise Income Tax (EIT): within the scope of equity investments which is EIT exempt? 
• VAT: income from new products eligible for VAT exemption granted on specific investments in the past?

Tax treatment uncertainty

• Foreign exchange gain realized from capital repatriation in the event of liquidation—10% EIT in Shanghai; unclear in Beijing.
• Distribution from Money Market Fund—possible 10% EIT in Beijing.
• Distribution from ABS (traded through CIBM)—unclear whether ABS can be treated as bonds; taxable in Shanghai.
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• The commitment to join the World Trade Organization (WTO), has resulted in China substantially opening its financial market, and delivering mutually 
beneficial and ‘win-win’ outcomes on a larger scale. 

• So far, China has announced a series of open-up measures in the fields of banking, insurance, assets management, securities, funds, futures and credit 
rating committed to lowering the threshold for market access and expanding the business scope of foreign investors. 

• A greater number of foreign investors are entering the Chinese market. 

VAT challenges

Liberalization of financial sector 

Domestic

Overseas

Custodian

China is now applying VAT on a wide range of transactions in the FS sector. The relevant rules are not always clearly defined, which has led to uncertainties 
for both domestic and overseas businesses.

Example: Private Fund Manager 
(PFM) 

The VAT taxability can be quite complex and requires a detailed examination at the product 
level e.g., whether the principal amount is guaranteed and/or whether the products are held 
to maturity, etc. 

If the fund holds overseas products, the VAT implications can be even more complex due to the 
ambiguity of the current rules and regulations. 

The Custodian is to provide the revenue breakdown to PFM, so need to align the breakdown to 
facilitate the VAT assessment and calculation.

• Money-market funds.

• Equities.

• China Guangfa Bank.

• Index futures.

• Convertible bonds.

• Central bank bill.

China
VAT
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Dividend Withholding Tax 
India

From 1 April 2020

Dividends Dividends

Until 31 March 2020

Indian company
• Required to pay 

Dividend 
Distribution Tax 
(DDT) at 20.56%.

Shareholders
• Non-residents—

Exempt.
• Residents—Exempt if 

total dividend income 
below INR 1 million.

Indian company
• DDT abolished.
• WHT of 20% on 

dividends paid to non-
residents.

• WHT of 10% on 
payment to residents.

Shareholders
• Non residents—

Taxable at 20% 
subject to treaty 
relief.

• Residents—Taxable 
from 0% to 30%.

Practical considerations

The new dividend withholding tax (DWT) provisions require Indian companies to withhold tax on dividend paid to FPIs at 20% (plus surcharge and 
cess) even if the FPI is eligible for lower rate under the treaty. Excess WHT (above treaty rate) can be either reclaimed by filing a tax return or can be 
adjusted against capital gains tax.

Analysis and documentation of treaty relief in light of general anti avoidance rules and Organisation for Economic Co-operation and Development 
(OECD) Base Erosion Profit Shifting (BEPS) PPT is important.

Moving to a classical system of dividend taxation in the hands of shareholders
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Non-Convertible Debentures (NCDs) - Secondary purchase of NCDs

• In India a 5% tax rate is available if the coupon on the NCDs is below SBI PLR + 500bps. The current rate is 12.4% but it was 13.5% some months ago. 
• NBFCs and MFs holding some of this paper are in some amount of stress and offloading paper at a discount is an emerging trend; sometimes of 

financially strong entities. 
• If NCDs are acquired at a discount, the IRR rises to c.15% -17%. The tax rate remains at the 5% level since the interest meets the threshold that existed at 

the time the NCDs were issued.
• The above is more relevant given that if the 5% rate is not available, the next withholding rate is 20% regardless of treaty relief—if the FPI is able to 

access treaty protection, then a refund will need to be claimed. The 5% rate does carry this nuance as most treaty rates exceed the 5% tax rate.

Points for further consideration

• A recent ruling requires interest payments to an FPI to be subject to 20% withholding and denies treaty access. This necessitates a refund if the treaty 
rate is lower.

• NCDs acquired in a secondary purchase which meet the coupon thresholds are eligible to a reduced 5% withholding rate—this mitigates the refund issue.

NCDs
India 
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Recap and online reporting process
• A single DGT-form is issued by the Indonesian Directorate General of Tax. 

The form serves as supporting documentation to claim tax treaty relief 
and contains details of the foreign recipient of income.

• The application needs to be submitted to the DGT on behalf of the 
recipient / beneficial owner of income.

• The recipient of the income populates the form; overseas tax authority 
endorsement is then required. 

• The form is then submitted by the recipient to the payer (or its custodian); 
the form is then submitted online by the payer to the DGT.

Qualifying conditions to access tax treaty relief include satisfaction of 
beneficial ownership and  business purpose requirements – e.g. 50% 
threshold of income to be retained by recipient.

Related points
• DGT Form validity of 12 months (or shortened to December).

• The DGT form may need to be renewed up until the end of the calendar 
year or 12 months from the date of issue. 

DGT Form
Indonesia

Practical consideration
Indonesian tax office is requesting tax authorities in overseas jurisdiction to 
certify continued tax residency for the entire period in which a distribution 
is made.  

Practical difficulties arise in case of non-contemporaneous reporting periods 
where the financial year straddles the period covered by the COR e.g. April 
2019- March 2020 distribution year vs COR issued for January 2019- Dec 
2020.

Update on Omnibus Law—tax 
Current regulation
• Article 26—current income tax rate on Indonesian interest received by a 

foreign investor is 20%. 

New regulation
• Omnibus Tax Law signed by President on 2 November 2020.
• Article 26 Income Tax rate reduction may be available under regulation 

made pursuant to the Omnibus Tax Law.
• Regulation will be issued within 3 months of President signing the new 

Law
• Facilitating Government Bonds or Corporate Bonds (Komodo Bonds, 

Sukuk, etc. ).
• Reduces WHT Article 26 gross up.
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• Most funds are not GST registered because they do not make taxable supplies.

• Funds that meet certain qualifying conditions (i.e., so-called prescribed funds), may claim GST incurred on purchases via remission.

• The claim is made via the submission of a periodical Statement of Claim. Claims are not refunded in full, but are based on a fixed recovery rate, provided 
annually by Money Authority of Singapore. The remission rate for calendar year 2021 will be 88%, unchanged from 2020.

• IRAS continues to focus on Financial Services Sector. ACAP programme highlights consistent issues:

−Documentation;

−Applicability of concessions; and

− Technology tools in the industry throwing up challenges.

• Reverse Charge does affect some funds, burden falls on fund managers. 

• IRAS recently launched Reverse Charge Compliance Programme to review effectiveness of RC controls.

GST Developments
Singapore
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• Korea provides an exemption from Korean taxation for gains on sale of shares of Korean listed companies that are transferred via the Korean Stock 
Exchange. In order to access the exemption the investor must not have held 25% or more of the company’s shares during the five-year period preceding 
the share transfer. 

• The sale of Korean equities are subject to a STT, payable by the seller. The recent tax reform proposals included provisions to further reduce this 
transaction tax as follows:

Current Revised Note

Securities transaction tax rate Reduction of securities transaction tax rate 

Effective for securities 
transactions occurring on 
or after 1 January 2021.

Reduction in Securities Transfer Tax (STT) rate 
South Korea

Stock exchange Current rate

KOSPI Market 0.1%

KOSDAQ Market 0.25%

KONEX Market 0.1%

Other 0.45%

Stock exchange 2021-2022 2023

KOSPI Market 0.08% 0.0%

KOSDAQ Market 0.23% 0.15%

KONEX Market 0.1% 0.1%

Other 0.43% 0.35%

• Due to various administrative reasons, the custodian often withholds Korean taxes on dividend payments from Korean companies at the domestic rate of 
22% and therefore, there may be an opportunity to file refund claims for over withheld taxes by taxpayers who can access treaty rates. 
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Achieving a lower withholding tax (WHT) rate under the OIV regime requires the filing of a comprehensive forms for withholding rate reduction or 
exemption under the treaty network. The rate reduction/exemption forms are required to be filed by the 10th day of the following month.

As such, advanced preparation is necessary and would require the following supporting documentation:

Given that obtaining a COTR can take time and LPs are often reluctant to provide additional information, Funds targeting Korean investments have begun 
informing the LPs up front that the documentation will be needed and may collect the information in advance of any OIV filing for dividends, interest or 
capital gains on exit. This is especially the case for multi-tiered structures that require multiple OIV reports. 

In cases where the documentation is not available at the time of an original filing, an amended filing may be possible but should be stipulated in closing 
documents (SPA).

OIV Regime: practical operational considerations
South Korea

Required documents

Beneficial Owner (Ultimate LP)
• Application for Reduced WHT Rate with detailed information such as name, type of entity, address, etc.
• Certificate of Tax Residency (COTR).

OIV
• Report of Overseas Investment Vehicle.
• Beneficial Ownership Report.
• Application for Reduced Tax Rate received from Beneficial ownership (BOs) of the OIV.
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MOF Guidance
• Taiwan’s Ministry of Finance (MOF) issued guidance (the Guidance) in June 2019 to clarify the meaning of the term “beneficial owner” (BO) for tax treaty 

application purposes. The Guidance is intended to provide greater clarity for taxpayers as it specifies the situations where BO status will be granted or 
denied. The guidance is aligned with the OECD2 Model Tax Convention Commentary, MOF practices, and approaches taken by other countries.

• The Guidance clarifies that a foreign resident deriving Taiwan source income, and seeking to claim treaty benefits, can identify themselves as the BO for 
treaty purposes simply by providing a BO declaration to the MOF. The Guidance also confirms that a qualified fund or trust that is a resident of the treaty 
country and has invested in Taiwan in the capacity of a foreign institutional investor can apply for BO treatment in the same manner. Prior guidance 
regarding the application of BO status to an Australian legal person, a United Kingdom Authorised Unit Trust, or a United Kingdom Open-ended 
Investment Company will be withdrawn.

• Where a foreign recipient of income is acting in the role of an agent, a nominee, a financial conduit entity, or a similar arrangement, the MOF will deny 
BO status. 

Market practice and tax authority’s position 
• Though the Guideline has reduced the taxpayers’ compliance costs, to ascertain BO’s status, the tax authority in practice will request more than just the 

BO declaration. e.g., the investor’s financials, tax returns, or home country’s registration documents to verify the BO status.
• Though the pre-approval of the tax reclaim process can be valid for 18 months, in practice, valid certificate of residency (COR) shall be supplied before 

the dividend payment date to apply the preferential withholding tax rate. In practice, especially for the issuers which declare dividend each quarter, the 
issuer will first withhold 21% tax, and return the excess tax if the investors can provide a COR in time (but must be before the withholding tax deadline).

• Overall, the tax reclaim process in Taiwan has been improved and certain processes such as a correction of withholding tax statement (from 21% to 10%) 
have been waived. Most corporate investors’ dividend can be withheld at source at 10%. The pre-approval process also help funds either withhold at 
source or speed up the tax reclaim process. 

Beneficial ownership
Taiwan



Europe update
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• Mandatory disclosure regime implemented across the EU. Persons acting as intermediaries have to report to local tax 
authorities certain details on arrangements which contain the features of at least one of the hallmarks within EU MDR 
(commonly known as, DAC6). 

Latest developments and trends in Europe 
Europe update

Spanish Financial Transactions Tax (FTT)
• The bill published in the Spanish Official State Gazette on 16 October 2020. The new FTT will come into force from 16 January

2021.
• 0.2% applies on acquisition of shares in Spanish companies listed on regulated markets exceeding market capitalisation of €1 

billion. 
• Exemptions and reliefs available are similar to French FTT. 
Germany and the EU FTT
• In July 2020, German EU Presidency released their tax agenda. 
• The tax agenda included their commitment to the introduction of EU wide FTT. 
• Germany EU Presidency will come to an end 31 December 2020. 

Introduction of 
new transfer 

taxes

Finland 
• TRACE in force from 1 January 2021. 
• The new rules modify the tax treatment and procedure relating to dividends paid to non-residents. 
• Option to apply for relief at source but with stricter conditions and increase in the withholding rate applicable to 35% where 

beneficial owner unidentified. 
Sweden 
• New law on withholding tax on dividends proposed introducing concept of beneficial owner and associated anti-avoidance 

measures within the Swedish tax law. 
Norway
• Non-resident lenders of Norwegian securities responsible for applying WHT on manufactured dividends regardless of whether 

paid by Norwegian or foreign borrower. 

Increased 
scrutiny around 

withholding 
taxes and 
beneficial 
ownership

Information 
sharing
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• Portfolio investors may be entitled to seek a repayment of withholding tax (WHT) suffered on EU sourced dividend income.
• Reclaims are based on an interpretation of EU law and the principles established by free movement of capital provision.

Example

Before

Withholding Tax reclaims opportunities for European investments
Europe update

French or comparable EU 
investment funds

Dividend payment 
e.g., 0 %

WHT

Dividend payment 
standard

WHT 30% (28%)

French or comparable EU 
investment funds

Dividend payment 
e.g., 0 %

WHT

Dividend payment 
e.g., 0%

WHT

After

French Co French Co French Co French Co

Non-EU funds
Non-EU funds if 

comparable
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Withholding Tax reclaims opportunities for European investments
Country Status 

Country Refunds made Current status in 2020 Limitation period

Finland Yes New tax regime implemented from 2020; Ongoing 
litigation for corporate funds

5 calendar years for dividends pre 
2016

Poland Yes Refunds being made for US funds 5 calendar years

Sweden Yes Positive ruling from Supreme Court for US fund 5 calendar years

Denmark No Litigation is in progress 3 years rolling period from the 
dividend declaration date

France Yes Recent positive decisions for US funds 2 calendar years

Germany No New tax regime implemented from 2018; 
Litigation is in progress 4 calendar years 

The Netherlands No Litigation is in progress 3 calendar years

Spain No Positive ruling from Supreme Court in 2019 for US fund 4 years rolling period
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• In August 2020, the French tax authorities recognised the comparability of US RICs and started refunding dividend WHT on some pending claims.
• The FTA also published draft guidelines confirming the comparability criteria and the process for reclaims and exemption at source.

New draft administrative guidelines
Withholding Tax reclaims opportunity in France for investment funds

Criteria for comparability

• The fund is regulated/under the supervision of a regulatory authority.
• Prospectus or subscription document.
• Investment manager regulated or under supervision.
• Custodian/Depositary.
• Risk spreading.
• Audited accounts.

Statute of limitation and process for reclaims

• 2 years.
• Any claims filed before 31 December 2020 can cover dividend WHT paid 

in 2018, 2019 and 2020.
• Supporting documentation is necessary but for a protective filing to be 

completed in the new year amounts to be reclaimed and prospectus or 
equivalent of the fund can be used as minimum information.

Process for exemption at source

• At the moment exemption at source only possible based on a positive 
decision from the tax authorities (so need to reclaim first).



Section 871(m) and Qualified 
Derivative Dealer (QDD)
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Overview
Section 871(m)

General
Section 871(m) of the US Internal Revenue Code (“871(m)”) introduces and requires withholding tax on certain financial 
instruments that reference underlying US equities. These rules, applicable to both US and non-US derivatives, became effective on 
1 January 2017, following the finalization of regulations (“the 871(m) Regulations”). 

Purpose

US dividends paid to non-US investors are subject to 30% withholding tax unless a reduced rate under a double tax treaty (“DTT”)
applies. Investors domiciled in a country with an effective US DTT are typically eligible to a reduced withholding tax rate of 15%. 
871(m) aims to close a legal loophole that allowed non-US investors to receive US dividends free of withholding tax by entering into 
derivative transactions referencing the securities. 

Mechanism

Under the 871(m) Regulations, an in-scope instrument is deemed to pay a dividend equivalent subject to US withholding tax each 
time the referenced US equity pays a dividend. Dividend equivalents are treated as US source income, similar to US dividends,
subject to the same withholding tax rate when paid to non-US investors. 

Since many derivative instruments do not generate a physical payment linked to the dividend payment on the referenced equity, a 
dividend equivalent is often only a legal fiction. The financial institution is still required to levy the withholding tax in the absence of 
a cash payment and the amount is generally funded through investors’ cash accounts.

Scope Any derivative type instrument (including swaps, securities lending and sale-repurchase transactions) that is referencing directly or 
indirectly (e.g., through an equity index or a partnership) an underlying US security is a potential section 871(m) transaction.
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Overview (cont.)
Section 871(m)

Timing

• Delta-one transactions have been in-scope since 1st January 2017. 
• Non-delta-one transactions that meet any of the following two tests will be in scope beginning on 1st January 2023:

− Delta test (i.e., instruments with a of 0.8 or greater).
− Substantial equivalence test.

Typical delta-one 
instruments

• Futures/forwards.
• Swaps.
• Securities lending transactions and repurchase agreements.
• Contracts for difference (CFDs).

QDD

• An entity can elect to be a Qualified Derivative Dealer (QDD) in order to mitigate the risk of cascading withholding being 
applicable, resulting in potential multiple layers of withholding on the dividends of the underlying US equity as well as on the
dividend equivalent payments on the 871(m) transaction.

• A QDD has additional reporting obligations to the Internal Revenue Service.
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Reporting (e.g., Form 1042, 1042-S)

Payment 

Documentation (e.g., Form W-8BEN-E or W-8IMY)

Illustrative example
Section 871(m)

Fund

IRS

Bank/Broker

Issuer of 
US Equity

Where the Bank/Broker does not qualify as a QDD, the 
Issuer of the US equity will be required to withhold 30% 
on dividends paid on the US equity and deposit this 
amount with the IRS.

The Bank/Broker will also be required to withhold 30% on 
dividend equivalents paid on the derivative to the fund. 
This second layer of withholding tax is calculated based 
on the gross amount of dividend paid on the underlying 
US security. Hence, the total withholding tax collected by 
both the Issuer and the Bank/Broker is equivalent to 60% 
of the dividend amount.

The amount of withholding tax can be reduced based on the application of a double tax treaty with the US. 
The Bank/Broker will also have reporting obligations to the IRS on the payment of dividend equivalents.

Where the Bank/Broker qualifies as a QDD, the Issuer of US Equity should not be required to withhold on 
dividends paid to the Bank/Broker (under anticipated rules – subject to correct documentation being 
provided). This means that only one layer of withholding applies (from the bank/broker to the fund). The 
Bank/Broker will also have simplified reporting obligations to the IRS.

It is therefore important that when a fund is entering into any US Equity linked derivative, sufficient enquiries 
are undertaken of the counterparty Bank/Broker to understand their approach on 871(m) especially whether 
they qualify and had elected to be a QDD. The impact of 871(m) can also be affected if the fund is holding the 
derivative via a 3rd party custodian.

2nd layer of 30% WHT on 
dividend equivalent payment

Acquires underlying US 
equity as a hedge

US Equity Derivative

30% WHT on dividend payment 
(if bank/broker is not a QDD)



Application
Principal Purpose Test
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Synthetic trading and inventory re-hypothecation
Principal Purpose Test

Prime BrokerFund

Trading on swap

Dividends

Listed equities

Swap Prime BrokerFund

Rehypothecating inventory

Listed equities 
in “Long box”

Dividends

SBL 
counterparty

Listed equities 
owned by SBL 

CP

SBL

Manufactured 
dividends

Rehypothecation



Recent Developments
FATCA and CRS
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Notice 2017-46 expires with 2019 reporting
• Nine A’s in place of missing US TIN and date of birth. 
• Activities to obtain US TIN e.g., request missing US TINs annually, electronic search.

From CY2020
• US TIN to be provided for each individual reported and entities that are Specified US Persons. 
• If an account is held by a non-US entity and so it does not have a US TIN, nine As should be reported as the account holder TIN and the US TINs 

reported for the controlling persons that are Specified US Persons.

IRS Foreign Account Tax Compliance Act (FATCA) reporting FAQ #3—IRS compliance activities if RFIs continue to have missing US TINs in FATCA reports 
lodged for the 2020 calendar year onwards, including
• Error notice—120 days to correct.
• Evaluate data received and consider facts and circumstances (e.g., why TIN could not be obtained, whether adequate procedures in place to obtain TINs 

and efforts to obtain TINs).
• If significant non-compliance, notify and work with the local tax authority (e.g., ATO) over 18 months to further consider facts and circumstances and 

address non-compliance with the FI.
• Further action, if above process concludes significant non-compliance, (e.g., remove GIIN from IRS list).

FIs should ensure they have
• Adequate and robust procedures in place to obtain US TINs, such as conducting an annual outreach to account holders.
• Documented the actions taken to obtain US TINs and reasons why US TINs could not be obtained.

Missing US TINs
FATCA
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New Cayman Islands certification: an additional filing requirement
CRS

The Cayman Islands recently announced the addition of the Cayman Islands 
Common Reporting Standard (CRS) Compliance Form, an additional filing 
requirement for Cayman Registered Financial Institutions (RFIs).

New CRS Regulations require Cayman RFIs to provide additional information 
on an annual basis. These additional requirements are being requested to 
ensure the RFI’s effectiveness of its implementation and compliance with the 
due diligence procedures required under local regulations.

Why has this been introduced?

This declaration form is being required by Cayman Islands Tax Authority 
in order to comply with OECD guidelines and upcoming peer reviews. 

What’s the purpose of this new requirement? 

To ensure high levels of compliance by requiring FIs to certify their 
adherence with CRS policies and procedures and the accuracy of their 
reportable and non-reportable populations.

Whose responsibility is it to file the CRS Compliance Form?

Every FI, including those with NIL CRS reporting, is responsible for 
submitting the form.

Who can complete the submission?

Principal Points of Contact (PPOCs) or Secondary Users can submit the 
form on behalf of the FIs through the Cayman portal.

Everyone filing in the 
Cayman Islands, including 
NIL filers, needs to comply 
with this new regulation.

Who’s impacted?

Get started now. The first RFI 
Compliance Declaration 
filing is due 31 March 2021 
(extended from 31 December 
2020).

Timing



What does it all mean
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Governance and controls
• A consistent set of cross-border processes and controls.
• Embed tax controls within current risk framework and consider tax 

policies.
• Update existing controls and procedures to accommodate changes to 

regimes and new taxes.

Managing Operational taxes
What does it all mean?

Technology
• Leverage technology, including analytics to establish better controls, 

governance. 
• Perform real time testing.
• Automatic identification of anomalies for enhanced stakeholder 

reputation.

Rapidly 
increasing scope 

of operational 
tax obligations

A centralised 
focus on 

governance, 
robust 

processes, and 
leveraging 
technology



Questions
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