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Tax Insights 

Jobkeeper 2: 10% decline in turnover 

certificate to access Fair Work Act modifications  
Snapshot 

The Coronavirus Economic Response Package (Jobkeeper Payments) Amendment Bill 2020 (passed by 

the Parliament on 1 September 2020) establishes the framework for the extension of Jobkeeper 

(referred to below as Jobkeeper 2). The Jobkeeper regime as it applies to 27 September 2020 had two 

parallel impacts for eligible employers: such employers became entitled to wage subsidy payments 

(Jobkeeper payments) and were also able to access temporary changes to the Fair Work Act 2009 (“Fair 

Work Act”). 

Where an employer is eligible for Jobkeeper 2 from 28 September 2020, this will still activate both the 

Jobkeeper payments and certain temporary changes to the Fair Work Act. 

However, where an employer qualified for Jobkeeper to 27 September 2020, but will not be eligible for 

either the first phase of Jobkeeper 2 (to 3 January 2021) or the second phase of Jobkeeper 2 (to 28 

March 2021), the employer can still access the temporary changes to the Fair Work Act provided that 

the employer has experienced a decline in turnover of at least 10% and has a “10% decline in 

turnover certificate” at relevant dates. Importantly, in order for temporary changes to the Fair Work 

Act to continue after 27 September 2020, the certification process for the June quarter should 

commence immediately. Further certificates may be required for the September and December 2020 

quarters.  

This Tax Insights describes the process for obtaining 10% decline in turnover certificates, where an 

employer requires this for the purposes of the Fair Work Act. Employers should obtain legal advice 

regarding the Fair Work Act including the Jobkeeper-related modifications to that Act. 
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Status of Jobkeeper 2 

The Coronavirus Economic Response Package (Jobkeeper Payments) Amendment Bill 2020 was passed 

by the Parliament on 1 September 2020.  

The Bill provided for an extension of the Jobkeeper regime to 28 March 2021. It also made amendments 

to the Fair Work Act, including establishing the framework around 10% decline in turnover certificates. 

As of 2 September 2020, the Treasurer has not issued any amended Rules in connection with Jobkeeper 

payments. The amended Rules are expected shortly. A separate Deloitte Tax Insights will be published 

dealing with Jobkeeper 2 payments. 

Accessing Fair Work Act modifications after 27 September 2020 

Employers who qualified for Jobkeeper to 27 September 2020 have also been able to apply temporary 

modifications to the Fair Work Act. It is understood that such modifications include stand down orders, 

and changes to work duties, work location and working hours. 

If an employer continues to remain eligible for Jobkeeper 2 (generally a decline in turnover of 30% / 

50%), broadly, various temporary modifications to the Fair Work Act will apply to that employer. There 

is no requirement for a 10% decline in turnover certificate. 

However, a “legacy employer” who: 

• Qualified for Jobkeeper to 27 September 2020; 

• Does not qualify for the first phase or the second phase of Jobkeeper 2; and 

• Wishes to continue to access any available temporary modifications to the Fair Work Act 

will require one or more 10% decline in turnover certificates.  

Who is a legacy employer? 

Legacy employers are described in the EM as employers who received “one or more Jobkeeper 

payments in the period prior to 28 September 2020, but no longer qualify for a payment after 28 

September 2020.”   

In addition, where an employer qualifies for either the first phase of Jobkeeper 2 or the second phase of 

Jobkeeper 2 but not both phases, they will need one or more certificates to cover the period for which 

Jobkeeper 2 is not available, in order to access the temporary modifications to the Fair Work Act. 

There are no distinctions in the provisions between employers, that is; the provisions apply equally to 

large, medium, small, or not for profit employers as long as they satisfy the 10% decline in turnover 

test and obtain a certificate to that effect. 

What is a 10% decline in turnover certificate? 

Section 789GCD of the Fair Work Act defines a 10% decline in turnover certificate.  

The certification can take two forms: 

• An independent, external financial service provider can issue a “10% decline in turnover 

certificate”; or 

• A small business employer1 (broadly, an employer with fewer than 15 employees) may 

choose to make a statutory declaration to that effect2. 

 

 

1 Refer definition of Small business employer under Section 23 of the Fair Work Act 
2 The declaration may be made by an individual who either is, or is authorized by, the employer and who has 
knowledge of the financial affairs of the employer. 

https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6583
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An eligible financial service provider may issue a written certificate that relates to a specified employer 

which confirms that the employer satisfied the 10% decline in turnover test for the designated quarter 

applicable to the time specified in the certificate.  

The Explanatory Memorandum (EM) states that a 10% decline in turnover certificate must confirm, 

based on the information provided, that the specified employer satisfied the 10% decline in turnover 

test for the designated quarter. The EM also notes that the work “does not constitute an audit or 

assurance engagement”. 

No particular form of the certificate has been released to date. 

An eligible financial service provider is defined to mean  

• A registered tax agent or BAS agent (as defined in the Tax Agent Services Act 2009); or  

• A qualified accountant (as defined in the Corporations Act 2001). 

 

The certification must be provided by a financial service provider who is independent and external. 

Subsection 789GCD(2) provides that an eligible financial service provider cannot issue a 10% decline in 

turnover certificate in relation to an employer if the provider is: 

• A director, employee or associated entity of the employer; or  

• A director or employee of an associated entity of the employer. 

‘Associated entity’ is defined in section 12 of the Fair Work Act and has the meaning given by section 

50AAA of the Corporations Act 2001. 

When must the certificate be held by the employer? 

In order for a legacy employer to make a Jobkeeper related Fair Work Act direction or request3 effective 

for periods beginning on or after 28 September 2020, the employer must hold a 10% decline in 

turnover certificate at the time when the direction or request is given. 

In order to enable continuity of the Fair Work Act modifications after the expiry of Jobkeeper 1, 

employers will require a certificate prior 27 September 2020. Depending upon how long it takes to 

undertake due consultation with employees and attend to any other personnel, business and legal 

requirements, the employer may require such a certificate well in advance of 27 September 2020. As a 

result, this certification process for the June quarter should commence immediately. 

Further, in some cases, employers may not yet be certain as to whether they will qualify for Jobkeeper 

2 from 28 September. If there is a possibility that an employer will not meet the requisite decline in 

turnover in order to be eligible for Jobkeeper 2 payments, such employers may decide to obtain a 10% 

decline in turnover certificate in the event that such certificate is necessary to continue to access the 

Fair Work Act modifications. 

Many employers will require three certificates over the period to 28 March 2021, in relation to the June, 

September and December 2020 quarters. 

  

 

 

3 Refer Jobkeeper enabling stand down (section 789GJA), change to duties of work (section 789GJB), change to the 
location of work (section 789GJC) or change to days of work etc. (section 789GJD) 
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What is a designated quarter? 

A 10% decline in turnover certificate is issued for a designated quarter applicable to a specified time 

(being the time that the direction or request was given). Refer table below: 

Designated quarter applicable to a time   

Item If the time occurs: the designated quarter 

applicable to the time is the 

quarter ending on: 

Compared to the quarter 
generally** ending on: 

1 before 28 October 2020 30 June 2020 30 June 2019 

2 during the period:  

(a) beginning at the start 

of 28 October 2020; and  

(b) ending at the end of 27 

February 2021 

30 September 2020 30 September 2019 

3 on or after 28 February 

2021 

31 December 2020 31 December 2019 

** the relevant comparison quarter may be adjusted  
under the alternative decline in turnover test 

 

The EM states that these dates align with the Business Activity Statement lodgement dates for each 

completed quarter, rather than with the application of the turnover test for employers to qualify for the 

Jobkeeper scheme under the Coronavirus Economic Response Package (Payments and Benefits) Rules 

2020 (Jobkeeper payment rules). This is because legacy employers are no longer part of the Jobkeeper 

payment scheme so those dates are not relevant to them.  

How is the 10% decline in turnover measured? 

Section 789GCB (the 10% decline in turnover test) mirrors the decline in turnover test in the Jobkeeper 

payment rules, with necessary modifications for the Fair Work Act context, in particular that the 

relevant percentage decline is 10%. The test is based on actual GST turnover. 

An employer satisfies the 10% decline in turnover test for a quarter if the employer would satisfy 

the decline in turnover test in either section 8 or section 8A (employer entities) of the Jobkeeper 

payment rules in the quarter if the following modifications were made to section 8 or section 8A: 

• The turnover test period were the quarter, instead of the period determined under 

paragraph 8(7)(a) or (aa) of the Jobkeeper payment rules; and 

• Instead of projected GST turnover, current GST turnover were used (including in 

subsection 8A(3) of the Jobkeeper payment rules, and in applying an alternative decline in 

turnover test determined under subsection 8(6) of the Jobkeeper payment rules); and 

• The specified decline in turnover percentage for the employer was 10%, instead of the 

percentage worked out under subsection 8(2) of the Jobkeeper payment rules; and 

• The decline in turnover test was subject to such modifications (if any) as are prescribed by the 

regulations. 

 

Relevantly: 

• Decline in turnover test has the same meaning as in the Jobkeeper payment rules. 

• Current GST turnover has the same meaning as in the Jobkeeper payment rules. 
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Failure to obtain a certificate 

As noted, in order for a legacy employer to make a Jobkeeper related Fair Work Act direction or request 

effective for periods beginning on or after 28 September 2020, the employer must hold a 10% decline 

in turnover certificate at the time when the directional request is given. 

Thereafter, in order for such requests or directions to continue, the employer must hold a 10% decline 

in turnover certificate for the relevant quarter at each of the following test times: 

• The start of 28 October 2020 

• The start of 28 February 2021. 

 

Next steps  

Employers who qualified for Jobkeeper 1 to 27 September 2020 and who will not or may not qualify for 

Jobkeeper 2 from 28 September 2020 will need to obtain one or more 10% decline in turnover 

certificates if the employer wishes to continue to access the temporary Fair Work Act modifications. 

For employers other than “small business employers” (under the Fair Work Act), this will require 

obtaining a certificate from a tax agent or qualified accountant. 

The first such certificate relates to the June 2020 quarter. The process for obtaining such a certificate 

should commence immediately. 
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