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Australian perspectives on OECD Financial Transactions 
Guidance 
 
 

Snapshot 
 
Following over a year of public consultation, on 11 February 2020 the OECD released its updated final guidance 
entitled “Transfer Pricing Guidance on Financial Transactions: Inclusive Framework on BEPS Actions 4, 8-10”.  
This development is significant because it is the first time the OECD Transfer Pricing Guidelines for 
Multinational Enterprises will be updated to cover financial transactions (i.e., included with the insertion of the 
new Chapter X) and will hopefully result in more consistent application of transfer pricing principles across the 
jurisdictions and reduce the incidence of double taxation.  
 
This guidance is split across five sections covering i) interaction with Section D.1 of Chapter I (i.e. identifying 
the commercial or financial relations) ii) treasury functions iii) financial guarantees iv) captive insurance and v) 
risk-free and risk-adjusted rates of return.  
 
Our Global Transfer Pricing Alert can be accessed here. This article provides some Australian perspectives on 
the Guidance. 
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Likely adoption into Australian legislation 
 
This guidance is particularly relevant to Australian taxpayers given the ATO focus and audit activity on 
international financial transactions. Furthermore, whilst Australia’s transfer pricing legislation (section 815-135 
ITAA 1997) currently only references the 2010 OECD Guidelines and the 2015 OECD BEPS Action Items 8-10, 
we anticipate this new financial transactions guidance will be included within revised section 815-135.  
 
We note that Treasury Laws Amendment (2019 Measures No. 3) Bill is currently before Parliament and when 
enacted this Bill will update s815-135. The amendment will update the law to repeal section 815-135(2)(aa) 
regarding the OECD’s Actions 8-10 - 2015 Final Reports and revise section 815-135(2)(a) of the ITAA 1997 to 
incorporate the OECD Guidelines as published on 19 May 2017.  Unless the Bill is altered before final passage 
through the House or the Senate, the amendment will not cover the newly published financial transactions 
chapter of the Guidelines. However, even if the Bill is not amended before final enactment, taxpayers should be 
aware that the update to refer to the 2017 Guidelines will be made to apply retrospectively from 1 July 2017, 
and therefore it would appear reasonable to assume that future amendments to refer to the 11 February 2020 
edition of the Guidelines will also likely have retrospective application.    
 
Key observations on Final OECD Guidance 
 
The updated guidance follows the release of the Discussion Draft in 2018.1 Whilst our separate detailed alert is 
forthcoming, we outline some of our key observations below. 

 
• Delineation of Transactions: Similar to long settled OECD Guidance for other intra-group transactions, 

delineation of financial transactions should begin with a thorough identification of economically relevant 
characteristics. This includes i) examination of the contractual terms ii) functional analysis of the 
parties iii) characteristics of the financial instruments iv) the economic circumstances of the parties and 
v) the business strategies.  

 
• Implicit Support: The guidance has provided a more definitive description of implicit support, and one 

that is broadly similar to the principle established in the Chevron decision that a subsidiary should not 
be treated as an “orphan” in the application of the arm’s length principle2. That is, the effect of any 
implicit support and its impact on a credit rating “would not require any payment or comparability 
adjustment”. But whilst the guidelines outline a number of factors to consider, the ultimate assessment 
on whether implicit support exists is a matter of judgement. Depending on level of implicit support, the 
guidance considers that an entity with strong links would have a credit rating more aligned with that of 
the MNE group, but, where no implicit support exists, its stand-alone credit rating may be more 
appropriate. 

 
• Bank Quotes: Indicative interest rate quotes from independent banks would not typically be considered 

evidence of an arm’s length interest rate as an actual transaction has not occurred. 
 

• Cash Pooling: The guidance considers that cash pool members should receive a share of synergy 
benefits but unfortunately does not provide a prescriptive method on how the benefits should be 
allocated to participants. The guidance also considers that where an entity maintains a consistent debit 
(or credit) position, rather than managing short-term liquidity, it may be appropriate to treat such 
arrangements as reflecting a longer term deposit or term loan.  
 

• Guarantee Fees: The underlying concept of guarantee fees is that a borrower would only pay for a 
guarantee fee where it expects to obtain a benefit in return. In this regard, if a benefit arises due to 
implicit support, such benefits need to be accounted for when determining a guarantee fee.   
 

• Risk-Free Rate: Whilst highly rated government issued securities are often widely used to approximate 
a risk-free rate of return, they are not the only reference. Whilst it depends on the prevailing facts and 
circumstances, other alternative may include interbank rates, interest rate swap rates or repurchase 
agreements of highly rated government issued securities.  
 

Financial transactions have long been an area of uncertainty due to a lack of specific OECD guidance and a 
strong focus by the ATO in this area. Accordingly, the provision of updated OECD Guidelines is welcomed and 
will hopefully provide increased clarity on the application of transfer pricing principles for financial transactions. 

                                                
 

1 Base Erosion and Profit Shifting Actions 8 to 10 – Financial Transactions, 7 September 2018 
2 Chevron Australia Holdings Pty Ltd (CAHPL) v Commissioner of Taxation [2017] FCAFC 62  

http://www.austlii.edu.au/au/cases/cth/FCAFC/2017/62.html


13 February 2020 

03 

 

 

 Contacts    

      

 

Stan Hales 
Partner  
Tel: +61 447 007 929 
sthales@deloitte.com.au 

 

Geoff Gill 
Partner  
Tel: +61 2 9322 5358 
gegill@deloitte.com.au 

 

Soulla McFall 
Partner  
Tel: +61 3 9671 7814 
smcfall@deloitte.com.au 

      

 

Ockie Olivier 
Partner 
Tel:+61 8 9365 7158 
oolivier@deloitte.com.au  

 

Stephanie Lucas 
Partner 
Tel: +61 7 3308 7262 
slucas@deloitte.com.au 

 

Phillip Crampton 
Director 
Tel: +61 8 9365 7133 
pcrampton@deloitte.com.au 

      

 

Brett Gilshenan 
Director 
Tel:+61 2 9840 6776 
bgilshenan@deloitte.com.au 

 

Mark Wilkie  
Director 
Tel: +61 3 9671 5835 
mawilkie@deloitte.com.au 

  

 

 

 

 

 

 

 

 

This publication contains general information only, and none of Deloitte Touche Tohmatsu Limited, its member firms, or their related entities 
(collectively the “Deloitte Network”) is, by means of this publication, rendering professional advice or services.  

Before making any decision or taking any action that may affect your finances or your business, you should consult a qualified professional 
adviser. No entity in the Deloitte Network shall be responsible for any loss whatsoever sustained by any person who relies on this publication. 

About Deloitte 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee, and its network of member 
firms, each of which is a legally separate and independent entity. Please see www.deloitte.com/au/about for a detailed description of the legal 
structure of Deloitte Touche Tohmatsu Limited and its member firms. 

Deloitte provides audit, tax, consulting, and financial advisory services to public and private clients spanning multiple industries. With a globally 
connected network of member firms in more than 150 countries, Deloitte brings world-class capabilities and high-quality service to clients, 
delivering the insights they need to address their most complex business challenges. Deloitte has in the region of 244,000 professionals, all 
committed to becoming the standard of excellence. 

About Deloitte Australia 

In Australia, the member firm is the Australian partnership of Deloitte Touche Tohmatsu. As one of Australia’s leading professional services firms, 
Deloitte Touche Tohmatsu and its affiliates provide audit, tax, consulting, and financial advisory services through approximately 7,000 people 
across the country. Focused on the creation of value and growth, and known as an employer of choice for innovative human resources programs, 
we are dedicated to helping our clients and our people excel. For more information, please visit Deloitte’s web site at www.deloitte.com.au. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Member of Deloitte Touche Tohmatsu Limited 

© 2020 Deloitte Touche Tohmatsu. 

mailto:%20slucas@deloitte.com.au

