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Tax Insights
Eichmann decision lifts the bar on active asset test
Snapshot
A recent decision of the Federal Court addressed the question of whether an asset (a block of land) was
sufficiently connected to business operations so as to qualify as an active asset. The decision of Derrington J in
Commissioner v Eichmann was handed down in December 2019 in favour of the Commissioner.
The relevant question was whether the land was used in the course of carrying on a business. The approach
adopted by the Court has posed the active asset test as an extremely onerous one requiring that the asset and
its use have a “direct functional relevance to the carrying on of the normal day-to-day activities of the
business”.
The matter arose in the context of the small business concessions in Division 152 of the Income Tax
Assessment Act 1997 (ITAA 97), but the same issue is also relevant to the CGT participation exemption in
Subdivision 768-G, ITAA 97.
Taxpayers who have in the past treated assets as relevantly active should revisit those conclusions in light of
the decision. Further, regard needs to be had to this decision in respect of impending transactions where the
active asset test arises.
The taxpayer lodged an Application for Extension of time application on 13 February 2020, which indicates that
the taxpayer wishes to appeal, but failed to do so within the stipulated time period. At this time, it is not known
whether an appeal will be heard.
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Background and facts
In December 2016, the taxpayer sought a private ruling from the Commissioner in relation to the “active asset”
question. In March 2017 the Commissioner ruled unfavourably. The taxpayer objected to the private ruling
decision and the Commissioner affirmed the position under the ruling.
In February 2019, the AAT held in favour of the taxpayer concluding that “the decision under review is set
aside and substituted with a decision that the land is an ‘active asset’ for the purposes of section 152-40(1)
ITAA”. The Commissioner appealed against the AAT decision.
The relevant facts before the Court were based on those contained in the ruling request. In broad terms, the
facts were that the taxpayers disposed of a block of land and argued that the land was relevantly an active
asset, in connection with a business of building, bricklaying and paving. The land had two sheds as well as a
fence and security gate. The usage of the land involved the following:
•
•
•
•
•

The sheds were used for storage of work tools, equipment and materials used in the business
The open space on the property was used to store material that did not need to be stored under cover,
including bricks, blocks, pavers, mixers, wheelbarrows, drums, scaffolding and iron
Work vehicles and trailers were parked on the property
Tools and items were collected on an at least a daily basis
Some preparatory work was done at the property, although the property was mainly for storage with
the building, bricklaying and paving done on site.

Submissions
The Commissioner submitted that in order for an asset to satisfy the active asset test, its use must be an
integral part of the relevant business, and part of the process by which the business was carried on.
The Commissioner variously referred to the asset’s use as needing to be “integral to the business operations”,
“integral to the carrying on of the business” or “integral to the process or processes by which the business was
carried on”. The Commissioner also submitted that the test requires that there be a “direct connection” or
relationship between the asset and the carrying on [of] the taxpayer’s business.
The Commissioner submitted that it was not sufficient that an asset be used:
•
•
•

In connection with the carrying on of business;
In relation to the business; or
As part of the business.

The taxpayer argued that the Commissioner’s submissions effectively sought to read into the definition the
additional requirement that the use of the asset was integral to the carrying on of the business, and such an
interpretation was unwarranted.

Judgement
The Court addressed the question of whether the asset was used in the course of carrying on a business by
way of asking two subsidiary questions:
•
Firstly, was there a relevant use that could be attributed to the land; and:
•
Second, was that use in the course of carrying on the building, bricklaying and paving business.
The Commissioner pointed to a previous AAT decision, involving substantially similar facts, where
approximately 90% of the land was vacant and only 10% of the land was used in connection with a business.
In other words, a threshold issue was, whether have regard to all the relevant facts, a particular use could be
attributed to the land. This was influenced by a policy view that it would be an inappropriate outcome to obtain
a tax concession on the whole of the gain, where only a small part of the use of the asset was relevantly active
Derrington J accepted that principle and held that “it needs to be established that the whole, or predominantly
the whole, of the asset” has been used in the course of carrying on the business. Despite the challenges of the
limited facts contained in the private ruling request, the Court held that the land had met the “wholly or
predominantly” test.
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The next question was whether the land met the test of being so used “in the course of carrying on a
business”.
The Court held that this test requires “more than that the asset is used by an entity which is carrying on a
business”, and “the mere fact that there is a temporal connection between the carrying on of the business and
the asset’s use is insufficient”. At the other end of the spectrum, it is not a requirement of the test that the use
of the asset must be “essential or fundamental to the business processes”.
The judgement outlined a number of descriptions in order for an asset to be relevantly taken used in the course
of carrying on the business, such as requiring:
•
•
•
•
•

“a direct relationship between the use to which the asset is put and the carrying on of the business”;
and
That the asset “must be used in the ordinary and common flow of the business transactions”; and
A “direct functional relevance to the carrying on of the normal day-to-day activities of the business
which are directed to the gaining or production of assessable income”; and
That “the use must be a constituent part or component of the day to day business activities”
Activities which are in the course of carrying on the business are “those directed to the securing and
performing” the construction, bricklaying and paving services.

The Court noted that the property was used for the storage of materials and “storage itself was not an activity
in the ordinary course of [the business]”. Rather, such use was “preparatory to the undertaking of activities in
the ordinary course of business”.
The Court held that the asset was not relevantly used in the course of carrying on a business, and was not
therefore an active asset.

Next steps
When applying the active asset test, the various tests outlined by the Court will require an extensive analysis
as to the relevant facts regarding the asset, the use of the asset, the scope of the business, and the key steps
in the business operations.
Whilst the case dealt with land, the principles should be equally relevant to other assets. Taxpayers who have
treated assets as relevantly active should revisit those conclusions in light of the decision. It may be
appropriate to gather and document additional facts to test and support the positions adopted.
Further, in respect of impending transactions where the active asset test arises, taxpayers would be advised to
ensure that the approach to the analysis is well informed by the position adopted by Derrington J.
In the meantime, taxpayers should monitor the status of the appeal process.
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