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Tax Insights 

Increased ATO activity in a post-BEPS environment – 
paving the way for more Mutual Agreement Procedure 
cases 
 
Snapshot 
As cross-border business and multinational enterprises play such a key role in the global economy, bilateral 
disputes relating to which jurisdictions can tax certain types of income inevitably arise. Following the Organisation 
for Economic Co-operation and Development (OECD’s) Base Erosion and Profit Shifting (BEPS) reforms, the 
Australian Taxation Office (ATO) has ramped up its Streamlined Assurance Review (SAR) and audit activity, in 
parallel with increased tax audit activity in foreign jurisdictions. The COVID-19 economic downturn has also 
complicated taxpayer positions, due to its impact on profitability in many sectors. 

Against this backdrop, it is clear that the Mutual Agreement Procedure 
(MAP) will be used more frequently to resolve bilateral disputes in the 
coming months and years. There has been an increase in MAP cases 
recently, including cases involving debt pricing issues. 

The aim of this Alert is to provide an overview of the MAP process and 
explain how it may be used strategically to resolve disputes. This Alert 
is the first of a two-part series. Our next edition will highlight the 
OECD’s ongoing work to enhance the effectiveness and efficiency of 
MAP between countries, to ensure bilateral tax disputes can be 
resolved in a timely and more efficient manner.  
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“MAP is not a process that is widely known, 
and in some ways, it is misunderstood. I 
have been doing MAP cases for almost 30 
years and in my view, it is a process that 
works well and has a very high success 
rate. While some MAP cases can take 2 
years to finish, the aim of MAP is to 
resolve double taxation and in a low-cost 
manner, particularly when compared to the 
costs of litigation.” 

Chris Thomas, Deloitte MAP specialist  
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What is MAP? 

As a broad summary, the MAP process is a dispute resolution mechanism which is contained in a double tax 
treaty. It allows a taxpayer, following an ‘action’ of a Contracting State (i.e. a country), to request that the matter 
be discussed and negotiated on a bilateral basis between the two tax authorities. The aim of the MAP is to resolve 
cases of double taxation and cases ‘not in accordance’ with a double tax treaty. The MAP process is not confined 
to transfer pricing issues, although most MAP cases are transfer pricing related. 

The ‘action’ of a Contracting State is usually a notice of assessment or an advanced audit position paper and a 
MAP is available where the double taxation is considered more probable than not.  

The MAP is a mechanism that is separate and additional to a taxpayer’s domestic objection and appeal rights 
(see below). It follows that the MAP process is not available if the ‘action’ involves an adjustment to a transaction 
or dealing which involves a country which Australia does not have a double tax treaty with (refer here for the  
double tax treaties Australia currently has in place).  

In addition to not being available where the counterparty is not in a treaty partner country, where the ATO 
adjustment involves dealings with a high number of related parties in multiple jurisdictions (for example, a 
manufacturer who sells products to 20 related party distributors), MAP may not be the most practical or feasible 
solution.  

What is an ‘action’ of a Contracting State? 

As mentioned above, the relevant ‘action’ is usually a notice of assessment 
or an advanced position paper by a tax authority, such that taxation not in 
accordance with the double tax treaty is more probable than not. The OECD 
has looked to generally improve access to MAP and has encouraged tax 
authorities to agree to MAP at the earliest possible stage. An ‘action’ can now 
include, for example, the processing of a self-assessment tax return, or where 
a tax authority has made a clear public statement as to their view on a 
particular issue or interpretation of the tax treaty. Another example is where 
a tax authority has accepted and processed a voluntary disclosure, which has 
potential double tax implications.   

However, the mere commencement of a tax audit would generally not 
constitute an ‘action’.  

Timeframe to lodge MAP 

In most of Australia’s double tax treaties, the taxpayer has 3 years from the ‘action’ of the Contracting State to 
seek to utilise the MAP. Once the MAP case is accepted by the two Competent Authorities, the Competent 
Authorities then have an obligation to seek to resolve the matter, however, importantly there is no obligation on 
them to resolve the matter. According to Chris Thomas: 

“It’s true that there have been some MAP cases which have not been resolved or have only partially been 
resolved, but in 30 years there have only been a handful of such cases. The unsuccessful cases tend to 
be cases where a tax authority had adopted a particularly aggressive position and despite the best efforts 
of the Competent Authorities, agreement has not been able to be achieved. Those taxpayers have then 
been able to exercise their domestic appeal rights.“ 

How long do MAP cases take? 
 
The MAP is a bilateral Government to Government process – it often involves several face to face meetings as 
part of the negotiations. There is a perception that MAP can be a slow process, however the information required 
for a MAP request is largely information companies would already have on hand (including the basis for the MAP 
request, any previous materials addressing the issue, and analysis of the issue(s) involved).  

“MAP is not simply for transfer 
pricing cases. The MAP process 
applies to any action taken by a tax 
authority in respect of any of the 
articles in a double tax treaty. For 
example, it can apply to actions 
involving residence issues, 
existence of permanent 
establishments, shipping profits, 
royalties, withholding taxes, etc “ 

Brad Edwards, Deloitte MAP 
Specialist 

https://treasury.gov.au/tax-treaties/income-tax-treaties


15 September 2020 

03 

 

Further, though it usually takes about 2 years for a MAP case to be completed (that 2-year time period is seen 
as a global benchmark by the OECD), litigation, by comparison, can be a far more complex, resource intensive 
and drawn out process than MAP.  In Australia, for the 2-year period to 31 December 2017, most MAP cases 
related to transfer pricing (i.e. profit allocation / attribution issues). The average completion time for MAPs during 
that period was just 14.5 months, well under the 2-year target time frame.  

In Deloitte’s experience, the outcomes of MAP (in successful MAP cases) have often been integrated into APAs, 
thereby also giving taxpayers the benefit of certainty about their go forward position. 

Payment of tax during MAP 

Where the MAP arises from an ATO audit adjustment (e.g. a transfer pricing adjustment), the ATO policy is that 
unless there is a risk to the revenue, the ATO will agree to defer collection of the tax and penalties until the 
completion of the MAP case. This is consistent with the OECD view that the collection of taxes on a double tax or 
tax treaty issue imposes an unfair payment burden on the taxpayer, given the matter generally involves two tax 
authorities trying to tax the same income. Other tax authorities have broadly similar approaches, but the detail 
in each jurisdiction can vary.  

While the collection of tax is deferred by the ATO, General Interest Charge (GIC) will continue to accrue during 
the MAP process, but where the MAP case is resolved and there has been tax paid in the other jurisdiction, the 
ATO policy is broadly that any accrued GIC will be cleared. 

Does MAP also cover penalties and interest? 

No. MAP only deals with the primary tax as a result of the ‘action’. The issue of penalties and interest is a domestic 
issue that needs to be dealt with separately. For example, in the case of an Australian initiated adjustment giving 
rise to a MAP, the issue of penalties and interest imposed by the ATO (including remission) would be covered in 
an objection which would generally be considered at the conclusion of the MAP. 

However, the outcome of the MAP may indirectly impact on the penalty considerations. For example, the basis 
upon which the MAP is resolved may influence the ATO’s view on issues such as whether the taxpayer had a 
reasonably arguable position, etc. 

Is MAP binding? 

Once a MAP outcome is agreed between the two tax authorities, the respective Competent Authorities are bound 
by the outcome, however, importantly the taxpayer has the choice of accepting or rejecting the outcome. 
Taxpayers typically accept the outcome of a MAP which has resolved a double taxation issue, unless there are 
strong grounds / reasons for deviating from the outcome. 

While the MAP outcome only applies for the years to which the MAP covered, in Deloitte’s experience the outcome 
in the MAP can often be a useful indicator for a taxpayer to set their prospective transfer pricing positions. 

Interaction with domestic objection and appeal rights 

While MAP is separate and additional to Australian domestic objection and appeal rights, there are some 
interactions which need to be managed carefully. We also note that different jurisdictions can have slightly 
different approaches. 

In the case of an ATO initiated adjustment giving rise to MAP, it would be common to lodge the MAP request and 
objection at the same time. The taxpayer would then ask the ATO to suspend the determination of the objection 
pending the completion of the MAP. Assuming the MAP is successful, and the taxpayer agrees with the outcome 
and accepts the MAP decision, the objection would then be withdrawn. However, if the taxpayer does not accept 
the MAP outcome, it has the right to then re-activate the objection and then pursue their normal appeal rights. 
At that time, the MAP would cease.  
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If for whatever reason the objection is determined before the MAP case is concluded, it is likely that the MAP 
negotiation process would be ceased by the ATO. This is because the taxpayer would have 60 days after an 
objection is determined to seek an appeal, which would then set in place a pathway for litigation or appeal. Given 
that the Australian Competent Authority would be obliged to abide by a decision of an Australian Court, there is 
no scope for them to negotiate an alternative outcome under MAP. 

Could MAP be for you? 

Given the ATO’s increased compliance efforts of late, and in a post-BEPS environment characterised by greater 
cross-border bilateral taxing disputes, the popularity of MAP is expected to significantly rise. The ATO recorded 
30 cases finalised in 2018-19, almost double the amount of cases finalised in previous years (17 cases finalised 
in 2017-18 and 13 cases finalised in 2016-17). The ATO had 45 MAP cases on hand as at July 2020.  

In summary, MAP is a relatively straightforward process to initiate and the information needed as part of a MAP 
request is not overly complex and should already be on hand to a large extent. However, it is critical to consider 
your strategic options upfront and obtain advice on what the likely MAP process and outcomes might be.  The 
increased focus on the efficiency of the MAP process and the ATO’s / OECD’s commitment to bettering the process, 
all make MAP an attractive option. Particularly as compared with litigating matters, MAP is certainly a viable 
option for dispute resolution for cross-border dealings which should be considered. 
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