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Tax Insights 
ATO Discussion Paper – Tax implications of Inter-bank 

Offered Rate reform 

Snapshot  

The Australian Taxation Office (ATO) released a discussion paper on 12 August 2021 on the tax implications of 

the Inter-Bank Offered Rate (IBOR) reform (Discussion Paper).  

The ATO acknowledges that the transition to alternative risk-free rates (RFRs) is likely to be challenging, 

therefore, it is proposing to publish final guidance on the tax implications arising from IBOR reform as higher-

level web-based content on the ATO website. The purpose of the discussion draft is to gather relevant 

comments from interested parties to help the ATO create an appropriate format and structure of the final 

guidance.  

The ATO is also seeking feedback on any relevant issues or specific concerns about the tax and transfer pricing 

matters raised in the discussion paper, including any areas of tax law arising from IBOR reform which 

interested parties think are unclear or cause difficulties. The ATO has provided nine areas on which it is 

interested in receiving views from interested parties.  

Comments are to be provided to the ATO by 10 September 2021. 
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Background 

The replacement of existing IBORs with alternative risk-free rates (RFRs) is one of the most complex regulatory 

transformation programs in recent times, affecting all financial firms, corporations and credit market 

participants with IBOR exposure.  

IBORs serve as an interest rate benchmark for trillions of dollars of financial instruments and are used as both 

performance and risk benchmarks. IBORs are closely embedded in the day-to-day activities of both providers 

and users of financial services, affecting existing and new financial products including derivatives, mortgages, 

loans, bonds and floating rate notes. 

From 31 December 2021, all GBP, EUR, CHF and JPY LIBOR settings in all tenors (overnight, one-week, and 

one, two, three, six and 12-month settings), and USD LIBOR one-week and two-month settings will either 

cease to be provided by any administrator or will no longer be representative. USD LIBOR overnight and one, 

three, six and 12-month settings will cease on 30 June 2023. 

Although many financial arrangements entered into by Australian taxpayers use the Bank Bill Swap Rate 

(BBSW), or the RBA Inter-bank Overnight Cash Rate (Cash Rate or AUD Overnight Index Average (AONIA)), 

many financial arrangements entered into by Australian taxpayers reference other rates, meaning that the 

IBOR reforms will have a direct impact on those arrangements. 

Tax considerations 

The key consideration for tax purposes will be whether, as a matter of contract law, the amendment of a legal 

contract to reference an alternative RFR rather than an IBOR is either the: 

• Continuation of the legal contract (that is, a variation of the existing contract), or 

• Creation of a new legal contract (that is, a rescission of the existing contract). 

Where fallback provisions exist (i.e. a contract clause that determines what rate parties should use if the 

initially agreed upon benchmark rate (e.g. USD LIBOR) is no longer available (either permanently or 

temporarily)), there is no amendment to an existing legal contract and, therefore, in the absence of any other 

changes it should not be necessary to consider whether a new contract has been created.  

The ATO has set out a number of examples in the appendix to the Discussion Paper outlining what it considers 

to be the most common key tax consequences depending on the amendments made to the financial 

arrangement. The examples are non-exhaustive and the ATO recommends that taxpayers apply judgement and 

apply the principles contained in the Discussion Paper to their own facts and circumstances. 

Income tax  

The focus of the Discussion Paper is on financial arrangements that may be subject to the Taxation of Financial 

Arrangements (TOFA) rules. In particular, whether or not the change in the reference rate gives rise to a 

change in value and a consequential TOFA gain or loss.  

The ATO view in the Discussion Paper is that an amendment to a contract to change from an IBOR to a RFR 

may trigger an assessable gain or deductible loss for tax purposes, but the examples do concede that if fair 

value equivalency is maintained under a minor contract variation solely for IBOR replacement, the tax 

consequences may be minimal, depending on the facts and circumstances.  

A variation may trigger a TOFA gain or loss, which may depend on the TOFA method that applies (e.g. a gain or 

loss may arise if the financial reports election has been made and there is an accounting gain or loss booked to 

the P&L; whereas a TOFA gain or loss under the default accruals method may need to be re-estimated). 

However, where an amendment results in a cessation of the financial arrangement (and a new financial 

arrangement), a TOFA balancing adjustment would arise.  
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If TOFA does not apply to a financial arrangement, the income tax consequences will need to be considered 

under the relevant provisions (e.g. sections 26BB and 70B, Division 16E, capital gains provisions). 

The Discussion Paper also considers the withholding tax implications where a payment is required to be made 

to preserve the economic positions of parties to a financial arrangement following an amendment to replace an 

IBOR. The tax impact will depend on the source and character of the payment, the nature of underlying 

contract and the party making the payment (e.g. if a borrower is required to pay an amount to a lender, the 

payment is expected to be in the nature of interest as compensation for the use and enjoyment of the principal 

sum, whereas a payment from a lender to a borrower would not be in the nature of interest). 

The Discussion Paper also considers the impact of an IBOR amendment on withholding tax concessions, such as 

the exemption under section 128F. The ATO view is that the section 128F exemption should continue to apply 

to interest, and any additional payments in the nature of interest as a result of amendments to replace IBOR, 

where the IBOR amendment does not result in the termination and creation of a new financial arrangement. If 

the amendment results in a new financial arrangement, the arrangement will be treated as reissued or new and 

subject to the withholding tax provisions. 

Transfer pricing 

The key consideration for transfer pricing is whether a financial arrangement between international related 

parties following an IBOR amendment is consistent with an arm’s length arrangement. The ATO would not 

generally expect a transfer pricing benefit to arise from an amendment to transition from LIBOR where the 

amendment is: 

• In line with market practice and the most recent recommendations published by the relevant industry 

and regulatory bodies such as standards setting bodies including ISDA and central banks. Broadly, this 

guidance leverages the concept of fair value equivalency between the legacy IBOR based financial 

arrangements and revised RFR based financial arrangements; 

• Consistent with the transitioning of relevant third-party financial arrangements with external 

counterparties and those of other members of the multinational group; and 

• Limited to the variation of contractual terms necessary to implement the transition to an RFR. 

However, where the above is not the case (e.g. if the changes to the related-party arrangement are not in line 

with market practice or recommendations published by the relevant industry and regulatory body, or where the 

change in arrangement materially changes the anticipated interest payments and fair value between and the 

risks assumed by the related parties), the ATO may view these changes as posing a higher transfer pricing risk. 

In addition, fallback provisions should be considered from a transfer pricing perspective to ensure the 

application of the fallback provision provides an arm’s length outcome. 

The ATO recommends that taxpayers keep contemporaneous documentation which records and explains the 

amendments made to cross border related-party financial arrangements and why the rates and/or fair value 

spread adjustments applied are consistent with the arm’s length principles. This may include support for the 

commercial rationale and appropriateness of the approach applied and alignment with the factors listed above. 

Next steps and recommended actions  

There are a number of questions in the Discussion Paper regarding market practice, scenarios and the four 

examples. The ATO asks for comments on whether or not there are any other tax issues that the ATO needs to 

consider in providing guidance on the tax impact of IBOR reform. The replacement of IBOR is not just an issue 

for financial entities. All taxpayers with affected arrangements should review the Discussion Paper and consider 

providing the ATO with relevant comments, including any specific scenarios, examples or issues that should be 

considered by the ATO. 
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In addition, in advance of the changes occurring from 31 December 2021, taxpayers should: 

• Review existing arrangement to consider what changes, if any, will be required to be made to those 

financial arrangements; 

• Ensure all new agreements being entered into either have an appropriate fallback clause or reference 

an appropriate RFR; 

• Assess the fair value impact of the replacement RFR and possible spread adjustment on the financial 

arrangement based on the relevant accounting rules, regulatory guidance from central banks, 

standards setting organisations such as ISDA, and for related parties the transfer pricing rules for 

equivalent arm’s length transactions; 

• Consider the tax consequences of any changes to financial arrangements; and 

• Contemporaneously prepare transfer pricing documentation to support changes to the RFR and possible 

fair value spread adjustments for financial arrangements between international related parties. 
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