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Significant changes to Australia’s foreign 
investment laws announced  
Snapshot 

On Friday, 5 June 2020, the Australian Treasurer, the Hon. Josh Frydenberg MP, announced sweeping reforms 
to Australia’s foreign investment framework in what will be the most significant changes to the Foreign 
Acquisitions and Takeovers Act 1975 (Cth) in more than 20 years.  
 
The Treasurer’s announcement was accompanied by a detailed report published by the Treasury outlining the 
need for the reforms and setting out an indicative scope (Report).  
 
The Report observes that rising national security concerns have led many countries to review their foreign 
investment frameworks in recent years, and identifies rapid technological changes and changes affecting the 
international security environment as posing an increased risk to Australia’s national interest.  
 
The exposure draft legislation is expected to be released for consultation in July 2020, with the proposed 
reforms predominately directed at: 
 

• mitigating risks to Australia’s national security; 
• bolstering the Treasury’s and the Australian Taxation Office’s investigative and enforcement powers and 

increasing penalties;  
• addressing certain gaps identified in the existing laws; and 
• improving efficiency and streamlining approvals for certain investment proposals. 
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https://ministers.treasury.gov.au/ministers/josh-frydenberg-2018/media-releases/major-reforms-australias-foreign-investment-framework
https://treasury.gov.au/sites/default/files/2020-06/p2020-87595.pdf
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Whilst it won’t be until after the release of exposure draft legislation that the full scope of the proposed reforms 
are revealed, it appears based on the Report that any changes will enhance the current regime through 
additional measures and the tightening of existing rules, as opposed to a re-writing Australia’s current foreign 
investment law. 
 
In his announcement, the Treasurer emphasised that the proposed reforms are intended to “preserve the 
underlying principles” of the existing foreign investment framework and “that Australia welcomes foreign 
investment for the significant benefits it provides but also ensures that investments are not contrary to the 
national interest”. Importantly, the reforms will be non-discriminatory, and apply equally to all investor 
countries of origin.  
 
National Security 
 
A key aspect of the proposed reforms is the introduction of a new national security test. The new test will: 

• require all investors who propose to acquire an interest of 10% or more in, or control of, a ‘sensitive 
national security business’, or start such a business, to notify and obtain investment approval before 
making the acquisition, regardless of value; 

• enable the Treasurer to ‘call in’ an investment for review that is not otherwise a notifiable action either 
before, during or after the investment has taken place where the Treasurer considers an investment 
raises national security concerns, while also including some mechanisms to increase investor certainty 
in relation to this power; 

• introduce new investor exemption certificates; 
• enable the Treasurer to mitigate national security concerns by imposing conditions on an investment 

approval or blocking a transaction; and 
• where investment approval has been granted after the date the laws enter into force and new national 

security concerns come to light, enable the Treasurer to modify the conditions attached to the 
investment approval or, in limited circumstances, require the disposal of an investment where the 
concerns cannot be mitigated (referred to as the ‘Last Resort Review Power’). 

Central to the national security test is the new concept of a sensitive national security business. The definition 
of this term will be subject to consultation, but will be narrower than the existing concept of a ‘sensitive 
business’ and will likely cover telecommunications, critical infrastructure, businesses that provide goods or 
services to Defence or create vulnerabilities in the security of Defence, businesses or land in close proximity to 
sensitive sites and businesses that own, store, collect or maintain sensitive data.  
 
Institutional Investors 
 
Currently, many institutional investors that are privately controlled are classified as foreign government 
investors due to significant foreign government investment in their funds. As a result, all monetary screening 
thresholds are reduced to nil. The Report acknowledges that, whilst these funds have significant foreign 
government ownership, often the foreign government investors do not have any influence or control over the 
fund or the underlying investments.  
In recognition of the regulatory burden imposed on these funds as a result of being designated foreign 
government investors, the reforms will exempt institutional investors from being foreign government investors 
in certain circumstances. An automatic exemption will apply where no foreign government has a 20% or greater 
interest in the fund, whereas other funds can apply for an exemption for a period of up to 10 years, or the life 
of the fund, where no foreign government has influence or control over the fund.  
 

Family Structures 

Currently, a foreign person can avoid foreign investment screening when purchasing Australian land and other 
assets by providing the funds to a family member (such as a spouse or a child) to purchase the asset. In such 
circumstances, the common law ‘presumption of advancement’ principle assumes the person who gave the 
money to the other person intended for that person to acquire the property unfettered. Foreign ownership is 
therefore not recognised unless the presumption of advancement can be rebutted, for example by showing that 
when the property is later sold, the proceeds of the property sale were dispersed back to the foreign person 
who originally provided the funds to purchase the property. However, by this time, the property has been sold 
and funds dispersed, leaving little recourse against the foreign person who avoided scrutiny. 
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To address this, amendments will be introduced to clarify that, where a foreign person provides money to their 
family members to purchase Australian land (irrespective of whether their relationship triggers the presumption 
of advancement), the foreign person would be acquiring an interest in the property at the time of the purchase, 
and as such, may require prior approval. Exceptions will apply where it can be shown the money was a genuine 
gift. 
 
Enforcement and Compliance 
 
Whilst some fundamental changes to the operation of Australia’s foreign investment laws are being proposed, 
the changes likely to have the widest reaching consequences are to the compliance, enforcement and penalty 
provisions. The reforms will introduce increased investigative and enforcement powers and more severe 
penalties for foreign investors that fail to comply with Australia’s foreign investment laws. 
In particular, under the current law, penalties can only be applied to investments other than residential real 
estate where court proceedings are initiated. The reforms will broaden the Treasury’s ability to impose penalties 
of up to $315,000 for corporations by issuing an infringement notice, and without commencing court 
proceedings. 
 
The broader reforms include: 
 

• increased investigative powers, including the ability to access premises by consent or warrant and 
greater information sharing powers between government agencies; 

• the introduction of a direction power, similar to the powers available to the Australian Securities and 
Investments Commission, to require an investor to do or refrain from doing a particular act, as well as 
the ability for foreign investors to provide enforceable undertakings to the Treasury; 

• significant increases in civil and criminal penalties from a current maximum of A$787,500 for 
corporations to a new maximum of A$525 million; and 

• the introduction of measures directed at remedying incorrect or incomplete statements made in 
connection with a notification, including a new civil penalty and an ability for the Treasurer to require 
the disposal of an investment in serious cases. 

 
Share buy-backs and capital reductions 
 
Under the current law, a selective share buy-back or capital reduction that results in an increase in a foreign 
investor’s ownership interest in an entity will often not constitute a notifiable action because there has been no 
relevant acquisition. The reforms will capture these and other transactions that result in a proportional increase 
in an investors interest in an entity.  
 
Other Changes 
 
There are a number of other changes that have been announced, including narrowing the scope of the 
moneylending arrangement exemption, extending the tracing rules to apply to unincorporated limited 
partnerships, bringing certain previously exempt actions within the scope of the provisions, a review of the 
current fee structure and Foreign Investment Review Board (FIRB) processes, among others. For full details, 
please refer to the Report or contact one of our FIRB specialists. 
 
Next Steps 
 
Exposure draft legislation is expected to be released in July 2020 for consultation. Following the consultation 
period, the Government will progress the reforms through Parliament with a target effective date of 1 January 
2021. 
 
Impact on Temporary COVID-19 Measures 
 
On 29 March 2020, the Treasurer announced the reduction of all monetary screening thresholds to $0 in 
response to the COVID-19 pandemic. This change has no sunset date, but it appears the screening thresholds 
will return to their original values when the new reforms come into effect on 1 January 2021. 

https://www.taxathand.com/article/13231/Australia/2020/Federal-Government-announces-significant-foreign-investment-approval-changes
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Contacts  

If you would like to discuss these measures or your specific circumstances, please do not hesitate to 
contact our FIRB specialists.  
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