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Tax Insights 
ATO (updated) discussion paper – Tax implications of 

Inter-bank Offered Rate reform 

Snapshot  

On 23 November 2021 the ATO released an updated discussion paper on the tax implications of the Inter-Bank 

Offered Rate (IBOR) reform (Discussion Paper). 

This Discussion Paper is a slightly updated version of the discussion paper the ATO released on 12 August 

2021. The focus of the paper remains on financial arrangements subject to the taxation of financial 

arrangements (TOFA) provisions. The broad position in the Discussion Paper is unchanged. That is, the tax 

consequences will depend on the legal effect of any amendments made to financial arrangements in response 

to IBOR reform. In particular, whether the amendments constitute a variation of the existing contract rather 

than the creation of a new legal contract. 
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The main changes in the Discussion Paper include: 

• Scope tightened: The ATO clarifies that the scope of the Discussion Paper is intended to set out the 

common tax considerations for changes to contractual terms for the sole purpose of responding to a 

transition from a particular IBOR to an alternative risk-free rate (RFR) or other replacement benchmark 

rate (not just changes in arrangements more broadly). 

• Both parties should assess arrangements from a legal perspective: The ATO comments that 

each party to the financial arrangement should form a view on the legal effect of the amendments 

made and have suitable processes in place to evidence the legal view that has been reached for a given 

contract or a portfolio of contracts. 

• Examples indicate ATO may query transfer pricing arrangements: Where changes to 

arrangements are beyond the 'scope limitation' of the Discussion Paper (i.e., where changes are 

inconsistent with market standard terms and/or changes are not solely related to IBOR reform), the 

ATO has indicated in the examples that it may request information about the parties’ transfer pricing 

analysis. A new paragraph 40 clarifies that in the majority of cases, changes to contracts for the 

purpose of responding to IBOR reform will not result in the need for additional payments as the 

economics of the transaction between parties will be broadly maintained through the adjustments made 

to the new risk-free rates. A tax and transfer pricing impact is possible if a difference in the fair value 

of the contract occurs due to the replacement of the IBOR with a new RFR (in the absence of a spread 

adjustment to the RFR to equate the fair values). 

The ATO continues to acknowledge that the transition to alternative risk-free rates (RFRs) is likely to be 

challenging, and the substance of the ATO’s guidance remains largely the same as the prior Discussion Paper 

(see our Tax Insight dated 16 August 2021). The ATO is seeking feedback on any relevant issues or specific 

concerns about the matters raised in the Discussion Paper, including any areas of tax law which interested 

parties consider are unclear or cause difficulties. The ATO has removed the previous nine areas of interest and 

instead asks interested parties to provide written submissions on relevant issues or specific concerns about the 

matters raised in the Discussion Paper. The ATO is also seeking feedback on the form and structure of the final 

guidance, which is currently proposed to be higher-level web-based content on the ATO website. 

Comments on the Discussion Paper are to be provided to the ATO by 17 December 2021. 

Additionally, changes to the IBOR references in Part IIIB for branches of foreign bank will not be made before 

the various IBOR rates cease in January 2022. We understand that the ATO is working on an administrative 

solution that can be applied until those changes are made and is expected to be available early in 2022. 
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