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Tax Insights 

Clarifying the corporate residency test 

Snapshot 

In the Federal Budget handed down on 6 October 2020, the Government announced that technical 

amendments will be made to clarify the corporate residency test. The amendments are to provide that a 

company which is incorporated outside of Australia will be treated as an Australian tax resident if it has a 

significant economic connection to Australia. This test will be satisfied where both the company’s 

core commercial activities are undertaken in Australia and its central management and control is in 

Australia. 

Whilst there is little detail in the Budget announcement (refer below), the Government acknowledged the 

change was consistent with the Board of Taxation’s (“BOT”) key recommendation in the BOT’s 2020 

report: ‘Review of Corporate Tax Residency’. The report was finalised and handed to the Government in 

July 2020, and was publicly released after the Budget. 

Whilst a complete understanding of the new provision will need to await the detail of the legislative 

amendment, at this stage the direction of the proposed change can be best assessed from the BOT’s 2020 

report. 
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The measure will have effect from the first income year after the date of Royal Assent of the amending 

legislation, but taxpayers will have the option of applying the new law from 15 March 2017. This was the 

date on which the ATO withdrew its longstanding ruling TR 2004/15. 

Relevance 

This Tax Insights on clarifying the corporate residency test is relevant to you if: 

• You have been or may be adversely affected by the ATO position which it has adopted since 2017 
in connection with the Central Management And Control (CMAC) test in the definition of a resident 
company; 

• This can arise in the case of foreign incorporated subsidiaries or group companies where there is a 
level of board control exercised in Australia and in cases where (aside from COVID travel 
restrictions) Australian based directors would typically travel offshore for board meetings; and 

• Particular issues can also arise in Trans-Tasman situations where NZ incorporated companies 

have Australian directors and may even meet from time to time in Australia. 

Background 

The definition of a resident company includes a company, not being incorporated in Australia, which 

carries on business in Australia, and its CMAC in Australia. 

Following the High Court’s decision in Bywater Investments Ltd v. Federal Commissioner of Taxation 

[2016] HCA 45, on 15 March 2017 the ATO withdrew its previous Ruling on the tax residency of foreign 

incorporated companies. After much consultation, debate and draft guidance, a new ruling TR 2018/5 was 

issued in 2018, together with a practical compliance guideline PCG 2018/9 (including a Transitional 

Compliance Approach and an Ongoing Compliance Approach). 

Three interrelated issues arose out of the ATO’s new approach: 

(a) An increased emphasis on the real decision-maker requiring Boards of companies to operate 

effectively. This was the issue in the Bywater case and appears not to be the major cause of the 

increased uncertainty with the ATO’s new approach. Consequently, the Government’s proposal 

and the BOT’s recommendations do not directly address this; 

(b) The ATO’s view that the existence of CMAC in Australia was of itself, also the carrying on of 

business. On that view, the presence of CMAC in Australia had the effect that both limbs of the 

test: “carries on business in Australia” and has “its CMAC in Australia” are satisfied. As such there 

was no longer a need for a foreign incorporated company to also have “operational” business 

activities in Australia for it to be an Australian resident in cases where CMAC is exercised in 

Australia. The “restoration” of this two-limb approach to the test of corporate residency is the 

focus of the Government’s legislative proposal and BOT recommendation; and 

(c) The ATO’s new approach set a low threshold for when CMAC will be considered to be exercised in 

Australia. Whilst the exact criteria were not set out in the new Ruling and PCG, the examples and 

Ongoing Compliance Approach in the PCG suggests that in the ATO’s view a minority of Directors 

(say, one out of three) attending some Board meetings by video or teleconference or signing a 

circular resolution in Australia could be sufficient for CMAC to be said to present in Australia. As a 

result, situations where CMAC could be said to be exercised in two places at once (so-called 

“dual” or “split” CMAC) could be common. The Government’s proposal does not appear to address 

this. 

The BOT noted the submissions indicated that the ATO’s new approach, particularly due to (b) and (c) 

above, had caused uncertainty and increased compliance costs and did not accord with modern 

governance practices and the globalisation of the Australian business environment. 

https://www.ato.gov.au/law/view/document?docid=%22TXR%2FTR20185%2FNAT%2FATO%2F00001%22
https://www.ato.gov.au/law/view/document?DocID=COG/PCG20189/NAT/ATO/00001
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Board of Taxation recommendations 

Whilst there is limited detail in the Government’s announcement, the proposal is consistent with the 

BOT’s recommendation, and hence some initial indications of the concept of having the “company’s core 

commercial activities undertaken in Australia” can be gleaned from the BOT’s Report. 

The Board recommends a reformulation of the existing test, making it clear that it is a two-limb test and 

shifting away from a test that asks whether the company is carrying on business in Australia. It instead 

asks whether the core commercial activities of the company are being undertaken in Australia. 

The Board considered that the core commercial activity test will require, at the very least, some form of 

operational or trading activity. Factors relevant when assessing the presence or otherwise of core 

commercial activities in Australian include: 

• The nature of the business carried on by the company; 
• The location of the staff and assets employed in the conduct of the core business activity of the 

company in both Australia and abroad; 
• The size of the company; 
• The sophistication of the company’s corporate governance practices; 
• Any separation between strategic management and any additional roles held by directors; and 

• The distinction between activities that are core to the conduct of the business and those that are 

preliminary or ancillary, such as general support functions. 

The Board recommended that the best way to provide certainty as to when the core commercial activities 

of a company can be said to be conducted in Australia was to have requirements provided in legislation 

and in the extrinsic material to that legislation. However, the Board believed this should be supplemented 

with administrative practical guidance as to the treatment of holding companies and de minimis 

thresholds. 

The BOT report has examples of the application of the new test of “the company’s core commercial 

activities are undertaken in Australia”. It is readily apparent from these examples that the test will be 

easier to satisfy for a company with physical assets and a large workforce.  

In contrast, it is more difficult to satisfy for “passive investment companies” and holding companies so 

greater care may need to be taken with the location of such companies’ CMAC. 

The examples in the report are summarised below. As is evident, the result of the Board’s 

recommendations is to achieve the same residency outcomes as was the case under TR 2004/15: 
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Examples in BOT’s 2020 report Per 
TR2004/15 

Per 
TR2018/5 

Per BOT 
Recommendation 

Fixed capital enterprise    

Trading and CMAC in Australia (AU) R R R 

Mere trading in AU and no CMAC in AU F F F 

All CMAC in AU and trading outside AU F R F 

Substantial CMAC in AU and trading outside AU F R F 

Investment activity    

CMAC in AU R R R 

CMAC in AU and operations managed outside AU F R F 

Regional headquarters F R F 

Holding company for internal investments R R R 

Provision of offshore services with CMAC in AU F R F 

Small and medium enterprises    

Single director in AU performing strategic 
management 

F R F 

Single director in AU performing strategic and 
operational management 

R R R 

R = Australian resident 

F = Foreign resident 

 

As to the question of whether and when CMAC may exist in Australia (e.g. situations of dual or split 

CMAC), the BOT opted against recommending legislative change. Rather it recommended that the ATO 

provide additional practical guidance; although the Board is clearly steering to an outcome that there 

should be “lesser emphasis on physical attendance at board meetings”. It is hoped that such guidance 

provides greater clarity as to when strategic decision making is exercised to a substantial degree in 

Australia so as to give rise to CMAC in Australia. 

The Board rejected adopting a residency test based solely on place of incorporation. Under such a test, a 

company not being incorporated in Australia would not be an Australian resident. 

With respect to the existing voting power test1 in the legislation, the Board noted a lack of support for this 

test in the submissions. However, as the Board did not undertake a review of this test and the effect of 

removal, it recommended that the test should be retained at this time. Like the CMAC test, the “carries 

on business in Australia” test in the existing voting power test is also to be replaced by the “core 

commercial activities” test. 

The Board recommended a post implementation review of changes made to the corporate residency rules, 

including a consideration at that time of the voting power test. 

Conclusion 

Overall, the Government’s announcement is very welcome news. The new approach together with the 

ability to optionally apply the new approach from 15 March 2017 will ease many corporate residency 

concerns when legislated.  

 

 

1 Under this test, a company will be a resident of Australia if, not being incorporated in Australia, it carries on business 

in Australia, and has its voting power controlled by shareholders who are residents of Australia. 
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Next steps 

The BOT’s report has laid out a clear recommendation and solution that will involve legislative change. 

Whilst many of the key Budget announcements were included in Bills introduced in Budget week, it is 

expected that there will be a process of consultation and developing of draft guidance in order to 

appropriately modify this core concept in the tax system. There is no indication at this stage when this 

process will commence or when it can reasonably be expected that the matter will be concluded and 

legislated. 

The optional retrospective start date back to 2017 and the indications in the examples that the proposed 

outcome will match outcomes under TR 2004/15 provide a high degree of comfort that the new ATO 

positions will be over-ridden. However, care should continue to be taken in the intervening period, and 

the PCG and the Ongoing Compliance Approach should not be disregarded at this early stage. At the 

same time, administrative positions adopted by the ATO and foreign tax authorities in response to COVID 

related travel restrictions should be monitored.   

 

2020-21 Budget Paper No 2 (6 October 2020) 
Clarifying the corporate residency test  
 
The Government will make technical amendments to clarify the corporate residency test. The 
Government will amend the law to provide that a company that is incorporated offshore will be 
treated as an Australian tax resident if it has a ‘significant economic connection to Australia’. 
This test will be satisfied where both the company’s core commercial activities are undertaken in 
Australia and its central management and control is in Australia.  
 
The corporate residency rules are fundamental to determining a company’s Australian income 
tax liability. The ATO’s interpretation following the High Court’s 2016 decision in Bywater 
Investments Ltd v Federal Commissioner of Taxation departed from the long-held position on 
the definition of a corporate resident. The Government requested the Board of Taxation review 
the definition in 2019-20. This measure is consistent with the Board’s key recommendation in its 
2020 report: Review of Corporate Tax Residency and will mean the treatment of foreign 
incorporated companies will reflect the position prior to the 2016 court decision. 
 
The measure will have effect from the first income year after the date of Royal Assent of the 
enabling legislation, but taxpayers will have the option of applying the new law from 15 March 
2017 (the date on which the ATO withdrew its ruling TR 2004/15 Income tax: residence of 
companies not incorporated in Australia — carrying on a business in Australia and central 
management and control).  
 
This measure is estimated to result in an unquantifiable impact on receipts over the forward 
estimates period. 
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