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Tax Insights 

Glencore wins transfer pricing case in Full Federal Court 

decision 
 

Snapshot 
In a 3-0 ruling the Full Federal Court in Commissioner of Taxation v Glencore Investment Pty Ltd [2020] FCAFC 

187 has dismissed an appeal by the Commissioner of Taxation (Commissioner) against the decision of the 

Davies J in Glencore Investments Pty Ltd v Commissioner of Taxation of the Commonwealth of Australia [2019] 

FCA 1432 on all but one issue.  

 

The case is in respect of copper concentrate sold by a wholly owned Australian subsidiary of the Glencore group, 

being Cobar Management Pty Limited (CMPL), an Australian resident, to its Swiss parent, Glencore International 

AG (GIAG). The Commissioner had issued amended assessments for income years 2007, 2008 and 2009 under 

Division 13 of the Income Tax Assessment Act 1936 and Subdivision 815-A of the Income Tax Assessment Act 

1997. 

 

At first instance, Davies J found that the concentrate sales had been in accordance with the arm’s length principle 

and that the assessments issued by the Commissioner were excessive. 

The Commissioner appealed, and in a quick turnaround prior to Justice Steward’s departure to take his seat on 

the High Court in December 2020, the Full Court (Middleton, Steward JJ in a joint judgment and Thawley J) 

handed down its decision on 6 November 2020. 

 

We set out below our observations on the pricing aspects of the decision, and various legal and interpretative 

matters.  
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Relevance of the decision  

Noting that the case dealt with the former provisions in Division 13 (which applied up to the 2013 year) and 815-

A (which apply retrospectively from the 2004 year to the 2013 year), many of the matters discussed below have 

broad application to taxpayers, considering the proper application of the transfer pricing provisions in Australia.  

 

There will be points more specifically relevant to those considering whether the Commissioner would be permitted 

to (or following this case, would need to) reconstruct in their circumstances and we have more clarity around the 

process of “depersonalising” the hypothetical parties under Division 13 and Subdivision 815-A.  Those relying on 

CUPs may also find support for a little more flexibility in the process than had seemingly been available prior to 

this decision.  

 

Background  

CMPL mined copper concentrate at the Cobar mine in NSW and since 1999 had sold all of its production to GIAG. 

Copper concentrate is a partly processed ore that is ultimately converted to copper via smelting and refining. 

GIAG’s role was buy the copper concentrate and re-sell it to third party smelters at various locations in the Asia 

Pacific region. GIAG had the capability to perform these downstream activities, whilst CMPL’s role was that of a 

miner with no further downstream capability. 

 

Pricing of the copper concentrate is based on the London Metal Exchange (LME) price for refined copper, less 

certain discounts representing the required Treatment Costs and Refining Costs (TCRCs) to convert the 

concentrate into higher forms of copper. It was the pricing of these discounts and other contractual terms 

regarding freight costs and “quotational period optionality” that were the subject of the appeal.  

 

The Contracts 

The sales contract between CMPL and GIAG had evolved and changed from 1999 to 2007; we need to set out 

this history at least briefly since some of the amendments were argued by the Commissioner to be relevant to 

the issues on appeal. The original contract from 1999 priced the TCRCs based on a published Japanese TCRC 

benchmark, re-set annually, and used a single quotational period (QP) for the underlying copper value.  A QP is 

an agreed period of published LME copper prices – e.g. the average LME copper price published for the month 

following the month of production.  

 

In 2004, this offtake agreement was amended to allow GIAG greater flexibility in deciding which QP to use. This 

approach is referred to as QP Optionality and GIAG could select, at its option, which QP to use out of a range of 

months of LME prices. Because some months’ LME prices would already be known when GIAG made its decision 

on the QP, this arrangement is referred to as QP Optionality with Back Pricing.  

In 2005, the contract changed again, this time to change the TCRC deductions approach and from 2006 the 

contracts also required the parties to agree the relevant freight allowance based on prevailing spot market rates 

to main port: Japan, Korea, India or China. 

 

Finally, in February 2007 the contract changed again, this time (whilst retaining the changes mentioned above) 

to change the TCRC deductions to be a flat 23% of the LME copper price, and to agree this approach from the 

2007-2009 years. GIAG was seen to have lost its right to terminate on 12 months’ notice for this period as a 

consequence.  This approach to TCRCs is known as Price Sharing.  

 

It was this contract to which the Commissioner applied Division 13 and Subdivision 815-A in issuing the amended 

assessments for 2007-2009. The Commissioner’s position was that the contract immediately prior to the February 

2007 amendment was an arm’s length arrangement and that third parties operating at arm’s length would not 

have entered into the February 2007 amendments. 

 

Ultimately their Honours determined that whether arm’s length parties would have departed from the earlier 

agreement was the wrong question: determining the arm’s length consideration did not turn upon whether the 

amendments made in February 2007 were in the taxpayer’s interests. 
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Decision of the Court on pricing  

Price Sharing 

The evidence before Davies J at first instance showed that there was considerable volatility both in spot TCRCs 

and benchmark TCRCs. In addition, in this period the copper price had also been extremely volatile. The CMPL 

mine was accepted to be a high cost mine and all of these factors meant that there was considerable uncertainty 

for CMPL. The decision to lock in the TCRC at the fixed rate of 23% of LME was one way to mitigate that particular 

aspect of the portfolio of risks that CMPL was facing. The court recognised that business decisions occur with a 

range of considerations on mind, and that there can be a trade-off between risk and profits. Middleton and 

Steward JJ stated: 

 

It follows that choices which are open to be made about risk may affect the determination of the arm’s 

length consideration.  It also follows that there is likely to be more than one price which is an arm’s 

length price.  In that respect, a taxpayer is under no obligation to choose a pricing methodology which 

pursues profitability in Australia at the expense of prudence.  There is no obligation to “maximise” 

profitability at the expense of all else 

 

Finally, the court agreed with Davies J that the evidence of the taxpayer’s expert should be accepted that the 

rate of 23% for the TCRC deductions was within an arm’s length range.  

 

Quotational Period Optionality 

The Court noted that the February 2007 contract only changed the terms insofar as the QP optionality clause 

was amended to confer on G.I.A.G. the ability to choose an option on a shipment by shipment basis (previously 

this had been on an annual basis). The Commissioner’s case was that the contract immediately prior to the 

February 2007 contract was an arm’s length contract, and it already contained the QP Optionality with Back 

Pricing, albeit this was slightly less flexible than in the February 2007 agreement. 

 

The Commissioner argued that in accepting the QP Optionality with Back Pricing, arm’s length sellers would have 

expected to receive a quid pro quo. However, no evidence was led by the Commissioner to show what form such 

a quid pro quo would take, or how it should be quantified. In this regard, their Honours Middleton and Steward 

JJ noted: 

 

We also respectfully agree with the conclusion of the learned primary judge that the evidence did not 

support the proposition that, if C.M.P.L. had acted at arm’s length, it would have been able to secure 

substantial discounts in the T.C.R.C. formula in exchange for the quotational period optionality clause.  

The Commissioner could not avoid that conclusion by pointing to the taxpayer’s onus.  The onus on a 

taxpayer is to show that an assessment issued to it is excessive.  No part of that onus necessarily requires 

a taxpayer to lead evidence to negate positive claims put up by the Commissioner in defence of an 

assessment.  

 

The Freight Allowance 

The parties had agreed a freight allowance in the contract based on standard shipping terms from Australian to 

India.  The evidence showed that of the 18 actual shipments for the year, only one had been to India with the 

rest to China, Japan and the Philippines. A similar pattern of shipments had obtained in the 2007 and 2008 years. 

The standard freight rate to India was considerably higher than it was to the other more common destinations 

and the taxpayer led no evidence in support of the freight rate. The Commissioner’s submission that the freight 

rate was excessive in the 2009 year was therefore accepted by the Court, and the appeal was successful on this 

ground only. 
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Legal and interpretative issues 

This is not a reconstruction case 

Contrary to the position that appears on the face of Davies J’s judgment, their Honours Middleton and Steward 

JJ found that the Commissioner had not in fact reconstructed (or sought to reconstruct) in order to price the 

transaction, but had applied the provisions of Division 13 and 815-A to the transaction actually undertaken. They 

said: 

 

All [the Commissioner] sought to change was the consideration payable for the copper concentrate in 

fact supplied. … Where parties do not specify an actual price, but rather agree that the consideration 

payable is to be determined by a formula or some other methodology, the Commissioner, in our view, is 

also permitted — in the sense of having a legal capacity — to substitute a different formula or a different 

methodology which he considers will result in the ascertainment of the arm’s length consideration.  

 

In approaching the task of assessing an arm’s length price in this way, their Honours concluded that the 

Commissioner was not permitted under Division 13 to substitute clauses that did not directly impact price: 

 

In that respect, the term “consideration” necessarily directs one to identify those clauses in an 

international agreement which define the price payable for the supply of goods or services.  A distinction 

must therefore be drawn between such a clause or clauses and other clauses found within an international 

agreement, including those which may indirectly bear upon price.  This distinction may be unsatisfactory, 

particularly in practice, but is nonetheless mandated by the text of Div. 13.  Whether the Commissioner 

is authorised under Div. 13 to ignore or reframe those other clauses which do not define the price payable 

must be very seriously doubted. … There is thus no power or authority to substitute different terms of a 

contract where those terms are not seen as defining the consideration received, relevantly, for the supply 

of goods.  Whether a term of a contract is to be characterised as such a term will need to be decided on 

a case by case basis.  

 

The question of whether Subdivision 815-A by contrast permitted a broader substitution of the relevant 

“conditions” to include those not having a direct bearing on price was perhaps unhelpfully for other taxpayers, 

“left for another day”.  

 

So, without having to reconstruct, under either Division 13 or 815-A, the Commissioner can substitute a different 

pricing formulation or another term of the contract that directly affects price. The role of risk in the pricing 

formulation is critical at this juncture.  

 

Their Honours described the task facing the taxpayer in the following terms: 

 

The task for the taxpayer was thus to demonstrate that the pricing formula established by [the actual] 

terms did not differ from those formulae which might be expected to have operated between independent 

enterprises dealing wholly independently with one another in the copper concentrate market at the time.  

In that respect, it was again entirely open for the Commissioner to contend that the pricing formula did 

so differ, and that as a result profits that might have been expected to accrue under a different arm’s 

length pricing formula had not so accrued.  For analogous reasons to those set out above, because risk 

and the pricing formula were inextricably bound up with each other, it was open for either party to lead 

evidence about how independent enterprises dealing wholly independently with one another might be 

expected to have assessed the issue or issues of risk as at February 2007 

 

Characteristics of the hypothetical party 

Both Division 13 and Subdivision 815-A turn on the concept of a hypothetical transaction: the decisive question, 

their Honours said is “what attitude or approach to risk-taking in the copper concentrate market as at February 

2007 should be attributed to these parties or enterprises?”. So, we turn to a question that was examined in some 

detail at the hearing, and in the judgment – what are the characteristics of the hypothetical parties for the 

purposes of Division 13 and Subdivision 815-A?   
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Their Honours Middleton and Steward JJ noted the rejection by the Court in SNF of the Commissioner’s contention 

that the hypothetical taxpayer had to “stand in the shoes of the actual taxpayer and be clothed with all of the 

attributes of the actual taxpayer” and went on to set out several propositions their Honours considered to be 

relevant in deciding the “appropriate” degree of “depersonalisation”: 

 

• Only those attributes or features which can affect the consideration should “clothe the hypothetical 

seller”; 

• Only objective attributes or features should be included – in this case, this would include objective 

circumstances of the actual C.S.A. mine and the copper concentrate market as at February 2007, as well 

as what CMPL had budgeted and forecasted about the market.  It would also include being a wholly 

owned subsidiary of a multinational natural resources group (but not necessarily the Glencore group); 

• Any considerations that are a product of the taxpayer’s non-arm’s length relationship with its parent and 

the broader group (including attitudes or policies concerning risk) should be excluded; 

• Because the issue of risk-taking is integral to the method or formula for determining the consideration, 

the taxpayer was entitled to support the appropriateness of the particular formula chosen by reference 

to what an independent party in the position of the taxpayer might have done to address risk in the 

objective circumstances of the copper concentrate market at that time; 

• There could be a range of arm’s length outcomes, each of which would be sufficient to answer the 

statutory test; what controls the range of acceptable arm’s length outcomes is the concept of what might 

reasonably be expected; and 

• Finally, a degree of flexibility and pragmatism is required. 

 

Putting all of this together, and weighing up the expert evidence (including a considered view about the role of 

an appeal Court in revisiting findings of fact and the evidence at first instance) Middleton and Steward JJ (with 

whom Thawley J agreed) concluded that “the taxpayer has established that independent parties dealing at arm’s 

length with each other for the sale of the copper concentrate in fact sold by CMPL to GIAG from 2007 to 2009 

might reasonably be expected to have agreed to a price sharing clause at the rate of 23% as part of the calculation 

of the TCRCs”.  

 

Comparable Contracts 

At first instance, the taxpayer led evidence of numerous contracts between unrelated parties for the sale of 

copper concentrate. None was exactly the same as the CMPL / GIAG agreement and the Commissioner submitted 

that these differences (such as volume, the time when the agreements were entered into, the stage in production, 

the role of financiers etc) were not adjusted for per SNF and therefore the contracts were not reliable as 

Comparable Uncontrolled Prices (CUPs). Middleton and Steward JJ described the submissions of the parties on 

this issue as reflecting “a degree of unnecessary energy about an issue which is perhaps not as nuanced or as 

sophisticated as the parties might have thought”. Their Honours concluded that the contracts, while not perfect, 

nevertheless provided appropriate “reference points” or illustrations of arm’s length terms. 

 

Application of the OECD guidelines on reconstruction  

Despite the terms of section 815-20, their Honours reminded us that the OECD Transfer Pricing Guidelines are 

merely “guidelines” and described the language in them as “highly generalised” and “frustratingly opaque”. Given 

their conclusion on reconstruction more generally, Middleton and Steward JJ did not go any further than this, but 

Thawley J concluded that in his view, reconstruction was not limited to the circumstances set out in the 

Guidelines.   
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The Conduct of transfer pricing cases 

The judges hearing this matter have advocated both for and against the Commissioner in numerous transfer 

pricing disputes over many years, and in this judgment made two general observations, perhaps reflecting the 

difficulties experienced on the other side of the bar table: 

 

• The Court should acknowledge, and take into account, the practical difficulties faced by both the taxpayer 

and the Commissioner in finding evidence that grounds what is sufficiently reliable, or which 

demonstrates that something is insufficiently reliable. The answer is not always to be found in overly 

lengthy and complex expert reports. Common sense is required 

• The Court must take care not to make the task of compliance with Australia’s transfer pricing laws an 

impossible burden when a revenue authority may, years after the controlled transaction was struck, find 

someone, somewhere, to disagree with a taxpayer’s attempt to pay or receive arm’s length consideration.  
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