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Tax Insights 

ATO releases updated guidance on Advance Pricing 
Arrangements  
 
Snapshot 

On 3 December 2020, the ATO released an updated Law Administration Practice Statement PSLA 2015/4 on 

Advance Pricing Arrangements (APAs) - available here. This guidance is intended to provide instructions to ATO 

staff on how they should deal with and administer APAs. The guidance also provides insights into the ATO 

internal review and approval processes for APAs, which will be of interest to taxpayers. 

Since PSLA 2015/4 was released, there has been a significant change in the transfer pricing landscape, both at 

the OECD with the BEPS initiative, at the ATO level with numerous Practical Compliance Guidelines (PCGs), and 

at the policy level with changes to the law for the Diverted Profits Tax (DPT), the Multinational Anti-Avoidance 

Law (MAAL) and anti-avoidance regimes. In addition, there has been some public criticism of the Australian 

APA program in recent years, including the lack of transparency of internal ATO processes and lengthy delays 

in approvals. The updated guidance in some ways seeks to address those concerns. 

While much of the updated guidance is largely cosmetic in nature, there are a few key changes and updates 

which will be of interest to companies when evaluating whether an APA would be useful. 

Mutual expectations 

The ATO has set out what it calls ‘Mutual Expectations’ in Section 5 of the PSLA, including its expectations 

about cooperation, transparency and timely completion of reasonable information requests. 
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The ATO has added a clear statement that if these mutual expectations are not met, the ATO will consider 

withdrawing from the APA.    

Link to PCG 2019/1 -Transfer pricing issues related to inbound distribution arrangements 

Perhaps not surprisingly, the ATO has stated that the likelihood of being accepted into the APA program will be 

higher if the transfer pricing risk has been assessed as low risk in accordance with PCG 2019/1 on the transfer 

pricing issues related to inbound distribution arrangements, or at a higher level of assurance from the recent 

streamlined assurance program.   

The ATO has consistently publicly stated that the profit markers in PCG 2019/1 are only for risk assessment 

purposes, however, it would now seem that the ATO is looking to use these profit markers in respect of the 

‘entry criteria’ for APAs.  

Collateral Issues – Part IVA, DPT 

There is additional guidance provided on how the ATO will deal with collateral issues (i.e. issues separate to 

transfer pricing), including potential application of Part IVA, the MAAL and the DPT. Helpfully, the ATO has 

made it clear that these issues can be addressed concurrently with the transfer pricing issues in the APA, 

however, in the event that these collateral issues cannot be resolved, the ATO will not proceed with the APA. 

As part of the APA analysis, the APA team will specifically consider the application of the DPT to covered 

transactions. At the request of the taxpayer, the APA team will consider inserting a clause addressing the DPT 

into the final APA agreement. In our view, this is a helpful initiative. 

Quality Assurance Panels 

There is more detail and transparency provided on the various internal ATO workshops and Quality Assurance 

(QA) panels that are held during the APA process, including clarification of the roles of the meeting 

participants, which is helpful. 

Of note, if the APA team leader disagrees with the QA panel’s recommendation for the negotiation of the APA, 

the APA team leader can escalate the matter to the APA team’s Assistant Commissioner (AC) for resolution. 

Where the AC endorses the APA team leader’s decision to depart from the QA panel's recommendation, the APA 

team leader will provide written justification for this decision to the QA panel and proceed with negotiations on 

the basis of the endorsed position. 

This change is significant and would seem to give the APA team a ‘bigger say’ and autonomy in the negotiation 

of APAs, which may help taxpayers obtain quicker resolution to the negotiations. It will be interesting to 

observe how this new ATO dynamic plays out in practice. 

Summary 

APAs will continue to be a viable and worthwhile process for companies looking to obtain certainty in respect of 

their cross-border dealings. The ATO has stated that it is keen for the APA program to further develop and 

grow. The increased transparency provided in the PSLA on the ATO processes is welcomed. 

The changes to PSLA 2015/4 freshen up the ATO policies and procedures on APAs for more transfer pricing 

certainty in a complicated international tax environment.   
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