
27 August 2019 

 

01 

 

 

 

Tax Insights 

New tax whistleblower regime 

Snapshot 

On 1 July 2019, the tax and general whistleblower provisions of Treasury Laws Amendment 

(Enhancing Whistleblower Protections) Act 2019 became operative. This Act streamlined the 

whistleblower regime within the Corporations Act 2001, and established a new tax 

whistleblower regime in Australia. 

The tax whistleblower regime is intended to encourage individuals to disclose information on actual 

or potential breaches of the tax law, by providing them with protections that are consistent with 

the Corporations Act. 

Escalating from 1 July, businesses should prepare for increased whistleblower disclosures in 

respect of taxation; particularly given the following factors: 

 High community interest in taxpayers of all sizes paying their fair share of tax 

 Misconceptions that there may be rewards in whistleblowing 

 ATO calculations of significant collection gaps in superannuation guarantee, PAYG 

remittance, GST and income tax for some market sectors. 
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This publication focuses on the new tax whistleblower provisions, and the actions businesses 

should consider to prepare for the new tax whistleblowers regime. 

Who is an eligible whistleblower? 

Only disclosures made by an “eligible whistleblower” may qualify for protection. Broadly, an 

individual is eligible if they have a current or former relationship with the relevant entity.1  

Eligible whistleblowers are broadly any current, or former: 

 Officer of the entity; 

 Employee of the entity; 

 Supplier of goods or services to the entity (paid or unpaid) together with their employees 

(paid or unpaid); 

 “Associate” of the entity;2 or 

 Spouse, child or dependent of any of the above. 

A tax agent or BAS agent would be included in this list of eligible whistleblowers as a supplier of 

services. 

An Associate would include a shareholder of a company or a beneficiary of a trust. 

Who is an eligible recipient? 

A disclosure may only be protected if made to an “eligible recipient” or the Commissioner of 

Taxation. The tax whistleblower regime does not protect public interest or emergency disclosures 

to a journalist or a Member of Parliament.  

Eligible recipients are broadly: 

 Auditors or audit team members (for financial or tax audits of the entity, whether 

internal or external); 

 Registered tax agents or BAS agents for the entity; 

 Persons authorised by the entity (including third parties contracted to receive 

whistleblower disclosures) 

 Company officers or senior managers, or employees with tax functions or duties; 

 The trustee of the trust, or persons authorised by the trustee; 

 Partners of the partnership, or persons authorised by the partners. 

Eligible whistleblowers may disclose to more than one eligible recipient, and retain the right to 

protection.  

Protection is also given to any disclosures made to legal practitioners for the purpose of obtaining 

advice. 

  

                                                

 

1 An “entity” is broadly defined and may include individuals, companies, partnerships, trusts and 
superannuation funds. 
2 An “associate” is defined at section 318 of the ITAA 1936. 
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What is a relevant disclosure? 

Disclosures to the Commissioner 

If an eligible whistleblower provides information to the Commissioner of Taxation, that 

disclosure will qualify for protection if the whistleblower subjectively considers that the 

information may assist the Commissioner to perform his or her functions or duties under a 

“taxation law”,3 in relation to the entity (or its associate), to which the information relates. 

Disclosures to an eligible recipient 

If a disclosure is made to an eligible recipient, the whistleblower must have reasonable 

grounds to suspect that the information indicates misconduct or improper circumstances 

relating to the entity’s tax affairs; and that the information may assist the recipient to perform 

their functions and duties in relation to those tax affairs. 

“Tax affairs” are defined as affairs relating to all taxes imposed, assessed or collected under all 

laws administered by the Commissioner.  

Eligible information could include non-compliance with a tax law, tax evasion, a tax avoidance 

scheme, unexplained wealth or any other tax-related misconduct. Whistleblowers do not require 

knowledge of specific tax laws to be afforded protection. 

What protections are available for whistleblowers? 

Confidentiality  

The tax whistleblower regime makes it an offence for a person to disclose an eligible 

whistleblower’s identity, or any information likely to identify them. The offence applies equally to 

people or authorities who receive information on a whistleblower’s identity, following a protected 

disclosure. 

It is not an offence to disclose a whistleblower’s identity: 

 To the Australian Taxation Office or the Australian Federal Police;  

 To a legal practitioner for the purposes of obtaining legal advice or legal representation; or  

 If it is done with the whistleblower’s consent.  

A narrow exception exists to allow investigation of information provided by a whistleblower. This 

exception applies if reasonable steps are taken to reduce the risk of revealing the whistleblower’s 

identity. 

Protection from Court action 

An eligible whistleblower is protected from court actions relating to an eligible disclosure, including 

in respect of: 

 Civil, criminal or administrative liability;  

 Defamation proceedings (unless the disclosure involves malice); 

 Disciplinary action; or 

 Contractual remedies, including termination of employment (even if a disclosure breaches 

the contract). 

                                                

 

3 A “taxation law” broadly covers those taxes in which the Commissioner has the general administration; that 
is; Commonwealth taxation matters such as GST, FBT, superannuation guarantee and income tax.  It also 
covers the laws and regulations dealing with the behavior of tax agents. 
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Further, information forming part of a disclosure to the Commissioner is inadmissible in criminal 

proceedings brought against the whistleblower, unless the information is false. This protection is 

limited to disclosures to the Commissioner (given he is the regulator in respect of taxation), and 

does not extend to disclosures made to other eligible recipients.  

The immunity does not prevent the Commissioner from issuing an assessment of taxation or 

imposing an administrative penalty in respect of an eligible whistleblower’s own tax liability.  

However, the Commissioner may treat the disclosure as a voluntary disclosure for the purpose of 

imposing an administrative penalty.  

Victimisation and detriment  

The tax whistleblower regime provides broad protection and remedies against the victimisation of, 

or detrimental behavior to, eligible whistleblowers or their supporters, involved in protected 

disclosures or investigations of related matters. Detriment includes, but is not limited to dismissal, 

harm or injury, alteration of position or duties, discrimination, harassment or intimidation, and 

damage to property, reputation, business or financial position. 

Importantly, if a corporation is liable for the offence, it can be held liable for other conduct, such 

as: 

 Aiding, abetting, counselling or procuring detrimental conduct or a threat; 

 Inducing detrimental conduct; 

 Direct or indirect involvement, by acts or omission, in detrimental conduct; or 

 Conspiring with others to effect detrimental conduct. 

Corporations may be liable if they are under a duty to prevent a third person from engaging in 

victimisation, and fail to do so. For example, if an officer or manager of the corporation victimises 

a whistleblower. 
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What should businesses do to prepare for the changes? 

The tax whistleblower regime significantly broadens the type of disclosures subject to protection.  

Accordingly, businesses should consider how they communicate, respond, and investigate tax 

disclosures.  

The front line recipients of tax disclosures will be company officers, senior managers, and 

employees with tax functions or duties. To prepare these recipients, organisations should consider 

what training and support should be provided to them. 

Broader awareness training should also be considered for employees generally. 

Although an entity is not required to have a whistleblower policy under the tax whistleblower 

provisions, public companies, large proprietary companies and corporate trustees of registrable 

superannuation entities must implement a whistleblower policy and make it available to their 

officers and employees by 1 January 2020. This requirement was introduced as part of the reforms 

to the corporate sector whistleblower regime that commenced on 1 July 2019.  

On 7 August 2019, ASIC released a consultation paper on its proposed guidance on the new legal 

obligation on companies to implement a whistleblower policy. 

Organisations should note that if an entity has a whistleblower policy – either because of a 

requirement under the Corporations Act or on a voluntary basis – any failure to comply with the 

policy may be relevant in the context of a disclosure about the entity’s tax affairs.  

It is therefore timely to consider whether your organization should have a whistleblower policy in 

place by 1 January 2020.  If a policy already exists, it may be beneficial to review and update this 

policy. From 1 July 2019, the renewed regime expands protections to a greater number of 

persons, and increases the types of disclosures protected.  

Notably, the tax whistleblower regime allows eligible whistleblowers to make disclosures to eligible 

recipients internally, that is, within the organisation. This affords the opportunity for companies to 

implement a system to encourage such tax disclosures and resolve potential issues before 

information may be disclosed to the Commissioner.  This is yet another reason to proactively put 

in place the communications, policies, reporting mechanisms, management and investigative 

regimes to deal with disclosures.  

   

https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/s1120_ems_029c9d43-74c1-4fa3-b382-ecc004a14280/upload_pdf/698886.pdf;fileType=application%2Fpdf
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What does Deloitte offer? 

Our approach draws on our multi-disciplinary skills and capabilities from within Deloitte’s Risk 

Advisory, Tax and Legal practices.  

Deloitte Risk Advisory provides clients with a variety of whistleblower services. These services 

include: 

 Preparing and reviewing clients’ whistleblower policies; 

 Implementing whistleblower policies and consulting on a triage process; and 

 Training client personnel via face-to-face, webinar and online tools. 

Deloitte’s whistleblowing service also includes a 24-hour whistleblower hotline and a secure online 

reporting site – Deloitte Halo.  

Deloitte Halo was designed to provide a secure and flexible means of capturing reported 

disclosures. Deloitte Halo clients are provided with facilities to outsource disclosure-taking, 

manage disclosures received internally, and triage whistleblower reports and communications. The 

information security and case tracking features of Halo enable internal investigators to focus their 

attention and prioritise reported disclosures. 

Deloitte Tax, through its Tax Governance team, can provide advice in relation to the new tax 

whistleblower legislation in the context of overall corporate tax governance, and together with Risk 

Advisory can investigate claims of internal tax misconduct or breaches.  We can also provide 

assistance in reviewing and updating overall tax governance, risk and control frameworks, to 

ensure the new tax whistleblower requirements are appropriately considered.   

Deloitte Legal is a national legal practice which can also assist with advice in respect of 

whistleblower matters. 
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