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Tax Insights 

JobKeeper: wage condition guidance updated 
Snapshot 
 
The ATO has updated key JobKeeper guidance on or around 29 May 2020 with respect to the 
wage condition where employees are paid monthly. The guidance is variously set out at 
Paying your eligible employees, Employers' frequently asked JobKeeper questions and two 
additional examples. 
 
Based on the updated ATO website guidance, the key points are: 
 
1. If an employee's work pattern and employment status remain constant throughout 

the relevant month or if there is only minor variation between fortnights, it will generally 
be reasonable to allocate a monthly payment equally to each fortnight (the equal 
allocation approach). This means a minimum payment to an employee of $3000 / month 
(and $4500 in August) 

2. However, if the work performed by the employee differs significantly over the month: 
o it may not be reasonable to allocate a monthly payment equally to each fortnight; 

and 
o this is especially so where the difference is caused by a change to the employee’s 

usual work patterns or employment status, for example, the employee is stood 
down or their usual hours of work are significantly reduced during the month. 
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https://www.ato.gov.au/general/jobkeeper-payment/employers/paying-your-eligible-employees/
https://www.ato.gov.au/General/JobKeeper-Payment/In-detail/Employers--frequently-asked-JobKeeper-questions/
https://www.ato.gov.au/general/jobkeeper-payment/employers/paying-your-eligible-employees/#Whatyoucantdo
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3. In the circumstances covered by 2, the general “reasonableness” principle for the allocation 
of monthly pay to particular JobKeeper fortnights is that the allocation is to be done in a 
way that fairly reflects what the employee would have been paid in each relevant fortnight 
had the employer had a fortnightly rather than a monthly pay cycle (the hypothetical 
fortnightly pay cycle approach) 

4. If in relation to monthly payments in April and May, the wage condition has not been met 
based in the updated guidance and there has been a good faith allocation for each fortnight 
ending in April and May, the ATO will allow until the end of June to make any required top 
up payments. 

 
The hypothetical fortnightly pay cycle approach as per the updated ATO guidance creates a 
great deal of uncertainty and complexity for employers who in good faith are seeking to comply 
with the various JobKeeper requirements. Employers need to be conscious of both the severe 
consequences of failing to meet the wage condition and the additional compliance burden of 
this approach: effectively requiring a line-by-line analysis of every monthly-paid employee for 
each month. 
 
The hypothetical fortnightly pay cycle approach does not draw on existing data sources and 
processes maintained by employers, but effectively requires the creation of a parallel shadow-
payroll cycle, potentially covering thousands of employees in some cases, over six months. 
Under this approach, there will be cases where the wage condition top up amount differs to the 
top up amount previously calculated for April and May.  
 
Employers participating in JobKeeper need to ensure that all of the JobKeeper requirements 
are met, including the wage condition, or be at risk of repayment and penalties under the 
JobKeeper payment rules, and potential consequences under the Fair Work Act. 
 
Background: the wage condition 
 
In order for an employer to be eligible for the Jobkeeper payment for a particular individual for 
a particular Jobkeeper fortnight, the wage condition is one of the critical elements to be satisfied 
in respect of each Jobkeeper fortnight, in respect of each relevant individual. An employer 
generally satisfies wage condition in respect of an individual for a fortnight if the sum of the 
amounts covered by section 10(2) equals or exceeds $1,500. 
 
The amounts covered by section 10(2) include but are not limited to the sum of amounts paid 
by the employer to the individual in the fortnight by way of after-tax amount of salary, 
wages, etc together with amounts withheld from such payments. It is also possible that other 
amounts can be taken into account for the purposes of section 10(2), however, in the great 
majority of cases, the testing focuses on salary, wages, etc. Section 10(2) is generally sufficient 
to deal with cases where employees are paid on a fortnightly basis. 
 
Where the pay period for an employee is longer than a fortnight (eg, a monthly pay period), 
section 10(3) becomes relevant for the purposes of the wage condition. That section requires 
that those monthly payments “are to be allocated to a fortnight or fortnights in a 
reasonable manner”. Section 10(3) does not of itself set out a basis for the wage condition 
to be satisfied: rather, it requires a basis of reasonable allocation of the monthly payment to a 
fortnight(s), with such allocation then applied for the purposes of meeting section 10(1) and 
(2). 
 
In addition, the Commissioner has a discretion under section 10(4) for the purposes of the 
wage condition to treat an event as having happened at a different time. This could be relevant 
where the strict requirements of the wage condition are not satisfied.  
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Satisfaction of the wage condition has caused numerous technical and practical issues during 
the course of the Jobkeeper scheme so far, and the ATO has already issued a number of 
guidance statements and updated statements. In addition, a recent Fair Work Commission 
decision dealing with a monthly pay period has refocused attention on the wage condition in 
those circumstances. 
 
Failure to meet the wage condition in respect of a particular employee for a particular fortnight 
means that the employer is not eligible for the JobKeeper payment for that employee for that 
fortnight. Any payments that have been paid to the employer cannot be retained by the 
employer. There are also other consequences that may flow under the Fair Work Act. 
 
Suffice it to say, it is critical that the wage condition is satisfied for each employee for each 
fortnight for which a JobKeeper payment is made to an employer. 
 
Fair Work Commission decision: reasonable allocation 
  
In late May, a decision of the Fair Work Commission (Mr Mathew Mazzitelli v Qantas Airways 
Limited [2020] FWC 2685) considered the wage condition in the context of a monthly paid 
employee. In broad terms, the facts were that the:  
 
• On 15 April 2020, the employer made two payments to the employee, which in total 

amounted to $3,000: 
o $2,352.30 (gross) for work performed in the month of April 2020 (being payment for 

work on 1, 2 and 3 April 2020 plus payment for a public holiday on 10 April; and 
payment for a public holiday on 13 April); and 

o $647.70 (gross) as a Jobkeeper “top up”. 
• The $2,352.30 paid to the employee on 15 April 2020 was described as being “attributable” 

to work performed and/or award entitlements as follows:  
o $1,881.80 for payment for work on 1, 2 and 3 April 2020 plus payment for a public 

holiday on 10 April 2020 (within Jobkeeper fortnight 1); and 
o $470.50 for a public holiday on 13 April 2020 (within Jobkeeper fortnight 2). 

 
In context, the reference to the pay being “attributable” to particular days / periods is based 
on the days during the period for which the employee was paid. 
 
The employee argued the employer failed to pay him an extra $381.80 for the month of April 
2020 (being a further top up amount for the second fortnight calculated as $1,500 – $470.50 
(effectively the allocated payment for work performed) – $647.70 (top up amount paid)) on 
the basis the allocation was not reasonable. 
 
The Fair Work Commission concluded that the approach adopted by the employer was not 
reasonable, however did not go so far as to prescribe what was reasonable. The Commission 
recommended that in making future assessments as to whether payments are allocated “in a 
reasonable manner” for the purposes of meeting the wage condition, the employer takes into 
account, amongst other relevant matters: 
 
• Whether the employer accrued a benefit from the provision of labour that gave rise to 

earnings in a particular Jobkeeper fortnight; 
• Whether the employer received (or expects to receive by way of reimbursement) from the 

Commonwealth the full value of the Jobkeeper wage subsidy with respect to that particular 
Jobkeeper fortnight; and 

• The practicality and cost of allocating the employee’s earnings only to the particular 
Jobkeeper fortnight during which those sums were earned. 
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The inference appears to be that the Commission took the view that a reasonable allocation 
was likely to involve attributing the monthly payment to particular fortnights on the basis of 
“the particular Jobkeeper fortnight during which those sums were earned”.  
 
ATO approach to monthly pay cycles 
 
In allocating monthly pay amounts to particular Jobkeeper fortnights, the ATO has not 
specifically adopted an approach to allocate the monthly payment to particular fortnights on 
the basis of “the particular Jobkeeper fortnight during which those sums were earned”. Rather, 
the ATO guidance is expressed at a more general level:  
 

• What is reasonable will depend on the particular circumstances 
• There might be more than one reasonable method of allocation  
• What is reasonable in one context may not necessarily be reasonable in another. 

 
The ATO’s overriding principle of reasonableness expected to apply in “many circumstances” is 
that the allocation “fairly reflects what the employee would have been paid in each 
relevant fortnight had the employer had a fortnightly rather than a monthly pay 
cycle”. 
 
What is “work pattern and employment status”? 
 
The ATO website guidance considers that if an employee's work pattern and employment 
status remains constant throughout the relevant month or if there is only minor variation 
between fortnights, it will generally be reasonable to allocate a monthly payment equally to 
each fortnight (the equal allocation approach). However, where there are significant / non-
minor changes in the work pattern and employment status, the equal allocation approach is 
not reasonable. 
 
The ATO guidance provides limited insight into what is meant by the term “work pattern and 
employment status”. It appears that this is requiring employers to consider any and all of the 
following over the course of the month and as between the fortnights, for a particular 
employee, whether there was significant / non-minor variation of: 
 
• The employee’s working hours  
• The employee’s normal pay 
• Was the employee on leave? If yes, was the leave paid or unpaid 
• Was the employee “stood down” without pay? 
• Was the employee “stood up” on normal pay? 
• Other matters may also affect the work pattern and employment status of a particular 

employee 
 
If the work pattern and employment status remain constant over the course of the month, the 
equal allocation method should be a reasonable allocation. If however any of the above aspects 
of the work pattern and employment status change in a significant / non-minor way, the 
guidance indicates that the equal allocation method is likely not to result in a reasonable 
allocation, requiring the application of a different method, likely to involve the hypothetical 
fortnightly pay cycle approach. 
 
This approach requires multiple analyses as to whether there is a significant / non-minor 
change: an ATO example indicates that where an employee works a “slightly unequal number 
of hours each fortnight”, this should not amount to a significant / non-minor change. 
 
This will be an intensive exercise for employers with employees on a monthly pay cycle, 
especially at a time when there has been unprecedented changes in work patterns and 
employment status. 
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Work pattern and employment status: no change  
 
Implicit in the ATO guidance in the equal allocation approach is that the reasonableness test 
associated with monthly payments is applied on the basis that there are 2 JobKeeper fortnights 
in each month, apart from August which has three relevant JobKeeper fortnights. In other 
words, the ATO helpfully focusses on how many JobKeeper fortnights end in a particular month, 
rather than looking at how many JobKeeper fortnights, whether in part or in whole, occur in a 
particular month. 
 
If an employee employee's work pattern and employment status remains constant, the 
employer must pay “each employee at least $3,000 (before tax) for each month of April to 
September, with the exception of August, which has three JobKeeper fortnights where (using 
this method), [the employer] would need to pay each employee at least $4,500 (before tax).” 
 
However, there will be an onus on the employer to satisfy itself that for each particular 
employee for each particular fortnight / month, that person’s work pattern and employment 
status remained constant throughout the relevant month. To add further uncertainty, there is 
no guidance as to what amounts to a “minor variation” and what amounts to a significant 
difference. 
 
Work pattern and employment status: differs significantly 
 
The ATO guidance states that:  
 

However, if the work performed by the employee differs significantly over the period, it may 
not be reasonable to allocate a monthly payment equally to each fortnight. An equal 
allocation is more likely to be unreasonable in cases where the difference is caused by a 
change to the employee’s usual work patterns or employment status – for example, the 
employee is stood down or their usual hours of work are significantly reduced during the 
month. 

 
Where there is a significant or a non-minor change in work pattern and employment status, 
the allocation of monthly pay is to be done in a different manner to the equal allocation, and 
instead the hypothetical fortnightly pay cycle approach is the recommended approach. The 
difficulty with this approach is that it requires: 
 
• Employers to test every monthly paid employee on an employee by employee basis as to 

whether there is a significant or a non-minor change in work pattern and employment 
status for a particular employee within the month 

• If yes, to then apply a hypothetical pay calculation for that particular employee, as if “the 
employer had a fortnightly rather than a monthly pay cycle”.  

 
This approach raises many questions: 
• It is not clear if this is a reference to a generalised hypothetical fortnightly pay cycle, or the 

fortnightly pay cycle of the particular employer, if it has one; 
o Presumably, if an employer has a fortnightly pay cycle for some of its employers, the 

hypothetical is computed on the basis of the employer’s fortnightly pay cycle; 
o It could be that an employer has more than one fortnightly pay cycle – in which case, 

which fortnightly pay cycle is to be adopted?; 
• The particular facts of the employee for those fortnights and that month are then to be 

applied to the hypothetical fortnightly pay cycle to determine whether a top up amount is 
required and of so, how much.  
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ATO example #1: no change in work status 
 
An ATO example considers a range of reasonable approaches with respect to employees stood 
down without pay for the whole of the JobKeeper scheme, who in the absence of JobKeeper 
would receive no salary. 
 
The ATO considers a number of possible alternative reasonable approaches: 
 
• The employer could pay each employee at least $3,000 (before tax) for each month of April 

to September, with the exception of August, which has three JobKeeper fortnights where 
(using this method), the employer would need to pay each employee at least $4,500 (before 
tax). 

• The employer could work out her minimum monthly payments to each employee by looking 
at the work days falling in a JobKeeper fortnight in each month (for example, if her usual 
work fortnight has 10 working days, this would be $150 per work day). 

• The employer could also consider paying $3,300 (before tax) to each employee for each 
month of April to August, and $3,000 (before tax) in September. 

 
ATO example #2: change in work status 
 
One of the ATO examples is as follows 
 

“Benita commences a period of extended unpaid leave from the middle of September. Mabel 
therefore only pays her $3,500 for that month. Having regard to the days Benita worked in 
each fortnight, it would not be reasonable to allocate the $3,500 evenly across the two 
JobKeeper fortnights. Mabel needs to make a top-up payment to Benita so that Benita 
receives at least $1,500 for the second JobKeeper fortnight.” 

 
This example is presumably flagging a case where there is a significant or a non-minor change 
in work pattern and employment status: during the course of the month, the employee has 
gone from working normal hours / normal pay to unpaid leave. 
 
Unfortunately, the ATO analysis is not very helpful in that whilst it concludes that the equal 
allocation is not reasonable and a top up is required for the second JobKeeper fortnight, the 
example does not propose an alternative reasonable allocation nor work through the 
hypothetical fortnightly pay calculation and the calculation of the amount of the top up. 
 
 
Next steps  
 
Given the ATO approach to monthly payments as per the recent website guidance, it is likely 
that many employers will not have satisfied the current expectations for the month of April and 
May, and this will result in the wage condition not being met for some monthly-paid employees.  
 
The ATO is allowing employers until the end of June to make any required top up payments for 
the month of April and May, applying the hypothetical fortnightly pay cycle approach where 
necessary. The ATO expects that employers meet the updated wage condition expectations for 
the month of June and thereafter. 
 
The next steps for employers include the following: 
 
• Identify the population of all employees that are on a monthly-paid basis or some other 

pay cycle basis longer than fortnightly; 
• Test whether there is a significant or a non-minor change in work pattern and employment 

status for a particular employee within the month 
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o If no: apply the equal allocation approach to those employees (employee group A). 
In respect of April and May, the equal allocation is likely to be the basis that the 
allocation was originally done, but this should be confirmed and top up payment 
adjustments (if any) quantified 

o If yes: apply the hypothetical fortnightly pay cycle approach to those employees 
(employee group B) 

• Allocating employees into group A or B will require multiple judgement calls as to whether 
relevant changes are minor or slightly unequal versus significant.  

• The hypothetical fortnightly pay cycle approach will require 
o Determining the terms of the fortnightly pay cycle to be notionally applied; for 

example, does the hypothetical fortnightly pay cycle involve payment in arrears, in 
advance or mid fortnight?, are adjustments to standard working hours reflected in the 
current fortnightly pay or adjusted in the next pay?, etc. 

o For each employee in employee group B, determine the allocation of the monthly pay 
that fairly reflects what the employee would have been paid in each relevant fortnight 
had the employer had a fortnightly rather than a monthly pay cycle 

o In respect of April and May, determine any required top up payment and pay to the 
employee prior to the end of June 

 
June and subsequent months 
 
In addition to revisiting April and May, employers will need to apply the ATO guidance for June 
and later months. By way of an example, consider the application of the hypothetical fortnightly 
pay cycle approach in June, and assume that the monthly salary is paid mid-month (partly in 
arrears and partly in advance), say 15 June. 
 
The month of June and July involves the following periods from a JobKeeper perspective 
 
JobKeeper fortnight  Dates Normal working days in June:  

Monday to Friday 

5 25 May – 7 June 5, including a public holiday on 1 June in some 
States and Territories 

6 8 June – 21 June 10, including a public holiday on 8 June in 
some States & Territories 

7 22 June – 5 July 7 
8 6 July – 19 July  
9 20 July – 2 August  
 
If the employee is on a fortnightly pay cycle, the wage condition and any top up payment 
would be required by 7 June for JobKeeper fortnight 5 and 21 June for JobKeeper fortnight 6. 
 
If the employee is on a monthly pay cycle and the equal allocation approach is appropriate, 
the amount paid on 15 June (during fortnight 6) would be taken, as to half, to have been paid 
in JobKeeper fortnight 5 and the other half is taken to have been paid in JobKeeper fortnight 
6. 
 
In order to assess whether there has been a significant or a non-minor change in work pattern 
and employment status for a particular employee with respect to June, this can only be 
determined after the end of June, and more likely only some time after 5 July when the 
employment circumstances of the employee in JobKeeper fortnight 7 are submitted into the 
relevant payroll system.  
 
  



3 June 2020 

08 

 

 
If it is then determined that there is a significant or a non-minor change in work pattern and 
employment status over the month of June, the hypothetical fortnightly pay cycle 
approach will be required for June: that is, this exercise is occurring well after the normal 
June pay date has passed. It is likely to be some time in July when the employer is able to 
notionally allocate the 15 June payment to JobKeeper fortnights 5, 6 and 7 under this 
hypothetical approach. 
 
To add to the complexity, whilst it may be necessary to apply the hypothetical fortnightly pay 
cycle approach in a particular month, it may be that the equal allocation approach is appropriate 
for the preceding and succeeding month. In such cases, and given that JobKeeper fortnights 
straddle month end, it is not clear how the wage condition calculations are to be performed 
where the wage condition calculation changes from month to month (ie, from equal allocation 
in one month to hypothetical fortnightly in the next month). This is likely to require additional 
manual adjustments to ensure that top up payments in one month can be reconciled with top 
up payments in adjacent months. 
 
The approach under the ATO guidance will require significant additional compliance. The result 
may be, after an analysis of an employee’s circumstances, that the equal allocation approach 
is reasonable. However, it appears that employers will nonetheless need to do a level of 
employee-by-employee analysis in order to get comfortable that the status quo or equal 
allocation approach is reasonable for a particular employee. 
 
In other cases, the result of the employee-by-employee analysis will be that top up amounts 
are required under the hypothetical fortnightly pay cycle approach, which may or may not differ 
materially from top up amounts under the equal allocation approach. 
 
 

JobKeeper fortnight 

 commencing Monday ending Sunday 

1 30 March  12 April  

2 13 April  26 April  

3 27 April 10 May 

4 11 May 24 May 

5 25 May 7 June 

6 8 June 21 June 

7 22 June 5 July 

8 6 July 19 July 

9 20 July 2 August 

10 3 August 16 August 

11 17 August 30 August 

12 31 August 13 September 

13 14 September 27 September 
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Extracts from updated ATO website guidance (as at 1 June 2020):  
 
Paying your eligible employees 
 
What if you pay monthly? 
If you usually pay your employees monthly, the payment can be allocated between fortnights 
in a reasonable manner. What is reasonable will depend on your particular circumstances. 
There might be more than one reasonable method of allocation and what is reasonable in one 
context may not necessarily be reasonable in another. 
 
In many circumstances, an allocation that fairly reflects what the employee would have been 
paid in each relevant fortnight had the employer had a fortnightly rather than a monthly pay 
cycle would be considered reasonable 
 
If an employee's work pattern and employment status remains constant throughout the 
relevant period, it will be reasonable to allocate a monthly payment equally to each fortnight.  
We will also accept an equal allocation as reasonable even if there is only minor variation 
between fortnights.  
 
However, if the work performed by the employee differs significantly over the period, it may 
not be reasonable to allocate a monthly payment equally to each fortnight. An equal allocation 
is more likely to be unreasonable in cases where the difference is caused by a change to the 
employee’s usual work patterns or employment status – for example, the employee is stood 
down or their usual hours of work are significantly reduced during the month. 
 
In some cases, employers who have paid at least $3,000 before tax to employees in a four-
week period may have, in good faith, simply allocated that payment equally to each fortnight. 
There may be some circumstances where that allocation is not reasonable (for example, 
because the work performed by the employee significantly differed between the two fortnights). 
In these cases, for JobKeeper fortnights ending in April or May, we will allow you until the end 
of June to make any additional payments necessary to ensure that a reasonable allocation of 
the payments you have made is at least $1,500 per fortnight 
 

================ 
 

Employers' frequently asked JobKeeper questions 
 
Question: What if my pay cycles do not correspond with JobKeeper fortnights? Do I have to 
change my pay cycles? 
 
Answer: You are not required to change your pay cycles to correspond with JobKeeper 
fortnights. What is important is that you pay your employees at some time during the 
JobKeeper fortnight. 
 
However, if you usually pay your employees less frequently the payment can be allocated 
between fortnights in a reasonable manner. For example, if you pay your employees on a 
monthly cycle, you will still be entitled to receive a JobKeeper payment if your employees 
received the monthly equivalent of at least $1,500 per fortnight. 
 
If your employee usually earns $1,500 or less each fortnight and continues with their usual 
pattern of work throughout the month, you need to pay them at least $3,000 on your normal 
pay day for each month (except August which has three JobKeeper fortnights and requires a 
payment of $4,500). 
 

https://www.ato.gov.au/general/jobkeeper-payment/employers/paying-your-eligible-employees/
https://www.ato.gov.au/General/JobKeeper-Payment/In-detail/Employers--frequently-asked-JobKeeper-questions/
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However, if your employee earns more than $1,500 each fortnight, an allocation that takes 
into account the amount of wages or salary that the employee would have been paid under a 
fortnightly pay cycle would generally be considered reasonable. 
 

================ 
 
Example 1: Monthly pay cycles if employees ordinarily earn less than $1,500 per 
fortnight 
 
Following from the above example, if Zahrah usually pays her employees on a monthly basis, 
the monthly payment can be allocated between JobKeeper fortnights in a reasonable manner. 
 
As her employees have been stood down and are not working, they will not be receiving their 
ordinary wages. Zahrah calculates how much she must pay her employees each month in order 
to be eligible for JobKeeper payments. 
 
She could pay each employee at least $3,000 (before tax) for each month of April to 
September, with the exception of August, which has three JobKeeper fortnights where (using 
this method), Zahrah would need to pay each employee at least $4,500 (before tax). 
 
Instead, Zahrah could work out her minimum monthly payments to each employee by looking 
at the work days falling in a JobKeeper fortnight in each month (for example, if her usual work 
fortnight has 10 working days, this would be $150 per work day).Zahrah could also consider 
paying $3,300 (before tax) to each employee for each month of April to August, and $3,000 
(before tax) in September. 
 
In Zahrah's circumstances, any of these methods would be accepted as allowing a reasonable 
allocation that results in Zahrah paying $1,500 (before tax) to each employee for each 
JobKeeper fortnight. 
 
 
Example 2: Reasonable allocation of monthly payments 
 
Mabel runs a publishing business and is eligible to enrol and receive JobKeeper payments for 
her employees. 
 
She has two eligible employees who are paid a monthly salary: 
 
• Benita works full-time and is paid a monthly salary of $7,000 (before tax).  
• Fernando works part time and is paid a monthly salary of $4,000 (before tax).  
 
In April, Fernando and Benita continue to work their regular hours. It would be reasonable to 
allocate each employee’s monthly payments evenly between the two fortnights. Mabel is taken 
to have paid each employee at least $1,500 each fortnight and is entitled to receive JobKeeper 
payments for each employee. 
 
Mabel’s business has a critical project due on 11 May. Fernando works additional hours in early 
May to help meet the deadline. He is given an equivalent amount of time off in lieu in late May. 
As a result, Fernando works a slightly unequal number of hours each fortnight. However, in the 
circumstances, it is still reasonable to allocate Fernando’s monthly pay equally between the 
two JobKeeper fortnights. 
Benita commences a period of extended unpaid leave from the middle of September. Mabel 
therefore only pays her $3,500 for that month. Having regard to the days Benita worked in 
each fortnight, it would not be reasonable to allocate the $3,500 evenly across the two 
JobKeeper fortnights. Mabel needs to make a top-up payment to Benita so that Benita receives 
at least $1,500 for the second JobKeeper fortnight. 
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