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MiFID II 
 

 

Countdown to MiFID II go-live date begins 
The revised Markets in Financial Instruments Directive (MiFID II) and new Regulation (MiFIR) were 
published on 12 June in the Official Journal and will enter into force on 2 July. This is an important 
milestone as it officially starts the countdown to the 2017 go-live date, establishing the various deadlines 
that firms, member states, national competent authorities (NCAs) and the European Securities and 
Markets Authority (ESMA) will need to meet. 

But while the so-called level one text is now final, work on the implementing measures that will underpin it 
is still in its early stages. On 22 May 2014, ESMA formally kicked-off the consultation process on 
implementing measures, publishing a discussion paper (DP) on technical standards and a consultation 
paper (CP) on technical advice. Together, these documents run to over 800 pages and contain 860 
consultation and discussion questions. Finalising the implementing measures will be one of ESMA’s 
biggest challenges to date. 

In addition to the significant strategic and operational challenges posed by MiFID II / MiFIR, firms will 
have their work cut out for them in responding to the documents and ensuring they influence the 
consultation process effectively. 

ESMA’s CP and DP: what are they and what’s in them? 

The differences between technical advice and technical standards are largely procedural. While ESMA’s 
technical advice will be used by the European Commission to draft delegated acts, ESMA’s technical 
standards will be directly endorsed and adopted by the European Commission. In practical terms, the 
process in relation to technical standards tends to be more transparent for firms and timings between the 
two processes differ. 

While the DP only sets out ESMA’s initial thinking on the MiFID II / MiFIR measures, the CP is more 
developed, containing draft advice for the Commission. The DP focuses mainly on the capital markets 
aspects of the reforms, such as transparency, transaction reporting, the trading obligation, commodities 
and high-frequency algorithmic trading (see our paper for further detail on these MiFID II / MiFIR rules 
and their implications). The CP focuses on the conduct of business rules, as well as definitions of key 
terms. Below we discuss a few of the key issues from the DP and CP. 

Trading and transparency 

The CP and DP set out further detail on the calibration of the pre- and post-trade transparency regimes, 
including the use of waivers and conditions for deferred publication; the systematic internaliser (SI) 
regime; the trading obligation; and rules on data publication and access. These rules are designed to 
move trading away from OTC and on to venues and significantly increase transparency in capital 
markets. One of the biggest challenges that ESMA faces will be on ensuring that these rules don’t also 
damage liquidity. In this, the concept of liquidity is crucial as it will affect how the transparency regime 
applies and whether clearing eligible derivatives will be subject to the trading obligation. For equity 
markets, ESMA proposes expanding the definition of liquidity to bring more instruments into the 
transparency regime (i.e. by lowering the quantitative thresholds that underpin the definition). For non-
equity markets, ESMA has proposed some metrics for calculating liquidity per asset or sub-asset class, 
but is yet to set out quantitative parameters, making an assessment of the potential impact of the 
proposals on liquidity difficult at this stage. 



 


