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Looking ahead towards 2021 and the potential changes that it could bring to the real estate landscape, this 
newsletter first addresses some insights on the new property law that will enter into force and some tax 
reflections in relation thereto.  

In addition, we have performed an analysis of the Law of 4 April 2019 specifically dedicated to the real estate 
sector and the potential impact thereof.  

Finally, the logistics property sector is booming more than ever since the COVID19 crisis resulting in an 
increasing focus on investment in this segment of the real estate market that we share with you. 

Happy reading. 
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Reform of property law (“goederenrecht”): modernization and flexibilization of ancient 
concepts and some tax reflections in relation thereto 

By means of the Law of 4 February 2020 (“Law”) the Belgian legislator has adopted the new Book 3 on “Goods’” of the 
Belgian Civil Code (hereafter “Book 3”).  As property law is currently split between the Belgian Civil Code (dating back 
to the ‘Code Napoléon’ of 1804) and the old laws of 1824 on the right to build (“opstal"/”superficie”) and the long lease 

right (“erfpacht”/”emphythéose”), this modernization is and will be very welcome.  According to the parliamentary documents the 
aim is to codify all regulations into one Book, modernize Belgian property law and make it more functional and flexible by 
enhancing parties’ contractual autonomy without disregarding legal certainty.  Although the introduction of Book 3 is not a 
revolution (this was not the intention of the legislator either), there are some remarkable changes compared to current legislation.  

In this contribution, we will focus on the modernization of the following rights in rem, i.e. the right of usufruct (Title 6),  the long 
lease right (Title 7) and the right to build (Title 8) and not on the entire Book 3. 

Given the relevance of these rights in rem for the real estate tax practice during the past few decades, the changes to these rights 
in rem will inevitably also have some tax impacts or give rise to some fundamental questions as regards their tax treatment.  We 
will address some of these questions / observations in this contribution. 

 

 

 

Some key changes to the rights in rem are further outlined below.  
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The Law of 4 April 2019 and its impact on the real estate sector 

The Law of 4 April 2019 introduced several new provisions in the Belgian Code of Economic Law in 3 different areas: the abuse of 
economic dependence, unfair market practices and unfair clauses.  The Law only concerns B2B relations.  Regarding real estate 
contracts, our focus will be on the provisions of unfair clauses in business contracts which will enter into force for contracts 
concluded, renewed or amended after 1 December 2020. 

 

 

 

 

 

General

Real estate contracts do not escape the scope of the Law of 
4 April 2019. As soon as there is a contract between 
businesses (ondernemingen/entreprises), the law applies. 
Nor does it make any distinction between large or small 
businesses. As a consequence: (share) purchase 
agreements, occupation agreements (long term leases, 
office or retail leases, etc.) and construction agreements 
entered into between businesses do fall within the scope of 
the Law. 

The Law only excludes (1) agreements related to financial 
services and (2) public procurement agreements and 
agreements deriving from public procurement (for example: 
agreements with subcontractors). 

The unfair clauses are elaborated on the basis of a general 
imbalance test and a "black" and a "grey" list. 

Core terms

Clauses which determine the subject matter of the contract 
(the so-called "core terms") are excluded from the scope of 
application of the B2B protection regime, provided they are 
clearly and comprehensibly worded. The principle of 
freedom of contract is not affected in this way, only its 
abuse. The so called "core terms" include the price, the 
nature of the good, etc. 

The ancillary terms contain the modalities of the goods or 
services object of the contract (e.g. delivery, damages, 
liability, exoneration clauses,..). In practice, it will not always 
be easy to distinguish "core terms" from other ancillary 
terms. What about clauses dealing with price adjustments 
and/or the extension of delays in forward purchase of 
forward letting transactions, for example? 

This distinction between core and ancillary terms will 
undoubtedly give rise to discussions.

The parliamentary works determine that to the extent it can 
be evidenced that the other party agreed to a particular 
element of the agreement, or a particular risk, to be 
excluded in exchange for a certain advantage, the 
underlying clauses will be deemed to be part of the core 
terms which fall within the scope of freedom of contract. 

It remains to be seen, however, how both practice and case 
law will apply this in practice.

Scope 
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Reallocation of financial means into logistics asset class 

 

While most asset classes are enduring negative 
trends or uncertainty due to the outbreak of the 
Covid-19 pandemic, the prime yields of logistics 
property in Europe have declined to their lowest 

level ever. Despite the crisis, prime yields in Belgium fell to 
4,5% in the second quarter of 2020, narrowing the gap with the 
office market currently at 4,0%. 

Some structural changes lying under this exceptional 
performance have been anticipated by investors who keep 
entering into partnerships with specialized logistic developers.  

Over the past 5 years, e-commerce has grown by an average 
9% annually in Belgium. Covid-19 has increased consumer 
dependence on e-commerce and efficient supply chains, 
resulting in a total revenue increase of 17% expected in 2020 in 
Belgium.  

As a consequence, customers are becoming further 
accustomed to online shopping and home delivery.  It is 
estimated that e-commerce will represent over a third of all 
retail sales by 2040. We know that the need for logistic spaces 
for e-commerce is projected to be three times higher than for 
traditional retail, and this will inevitably result in an increasing 
level of necessary stock. 

In addition, the global supply chain shock suggests that one 
consequence of this pandemic could be an acceleration in 
reshoring or near-shoring (when a business moves its 
operations to a nearby country in preference to a more distant 
location) of some industries, particularly those where supply 
chains have been highly disrupted. 

Given these positive trends, the sector resilience and the low 
interest rates, logistic real estate is becoming increasingly 

attractive to investors. Rental values remain at a good level and 
are even slightly rising, partly due to the vacancy in Flanders 
being close to zero. Those high occupancy rates are ensuring 
stable cash incomes, attracting the attention of pension funds 
and other institutions that seek decent risk adjusted returns.  

The interest is confirmed by the increasing setup of logistic 
funds.  Even before the pandemic, developers and institutional 
investors were shifting their strategic focus and financial means 
gradually towards the logistics markets. The core+ pan-
European EUR 2BN fund (“GRELF”) launched by Generali in 
2019 and the joint venture of EUR 1,7BN between Allianz and 
developer VGP in 2019 are just some examples of this type.  

Looking within Belgium, developer Heylen Group and AG Real 
Estate have set up a (50/50) joint venture aiming at logistic 
assets in Belgium and the Netherlands. The logistics portfolio of 
Heylen Group formed the basis of the new fund with the 
ambition to grow the fund to a portfolio of at least EUR 500 M.  

More recently on 12 November, Ethias and the Belgian family 
business Weerts Group entered into a 50/50 joint venture 
aiming at the joint development of a pan-European portfolio of 
logistics real estate.  Ethias has reserved an investment 
envelope of EUR 160 M.  

From our perspective, we are convinced that these new 
partnerships will provide the right foundation for further 
growth, properly mitigating the risk along the whole life cycle of 
the asset while benefiting from the very positive logistic 
prospects.   
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