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Belgium-Netherlands double tax treaty to 
be covered by MLI  
On 25 November 2021, the Netherlands deposited with the OECD a notification 
extending its list of tax treaties to be treated as “covered agreements” under 
the Multilateral Convention to Implement Tax Treaty Related Measures to 
Prevent Base Erosion and Profit Shifting (MLI) to include the 2001 Belgium-
Netherlands treaty. This reflects a change in the position of the Dutch 
government which previously was in favor of renegotiating the existing treaty 
and waiting for a new treaty to come into effect between the two states 
reflecting the changes to align with the MLI.  
 
As from 1 January 2022, the mutually agreed MLI measures, including those 
affecting minimum standards, the determination of permanent establishment, 
and requirements for the application of a reduced dividend withholding tax 
rate, will apply. The amendments may have significant implications for Belgian 
and Dutch companies that are receiving income from or carrying out activities 
in the other country.   
 
Some of the key implications are summarized below: 
 
Minimum standards 
 
A fundamental implication of the treaty being covered by the MLI is the 
application of the “minimum standards” agreed under the G20/OECD Base 
Erosion and Profit Shifting (BEPS) project. The four minimum standards within 
the 15 BEPS actions relate to harmful tax practices, prevention of tax treaty 
abuse, country-by-country reporting, and a mutual agreement procedure 
(MAP). This means that the treaty will have an amended preamble text and will 
be supplemented by the principal purpose test and a modified MAP. 
 

http://www2.deloitte.com/us/en.html


Tax residency 
 
Under the treaty, the tax residence of a company is determined by its place of 
effective management (the so-called “corporate tie-breaker rule”). The MLI 
provides the possibility to change this to a tie-breaker based on the outcome of 
a MAP (referred to as the “MAP tie-breaker rule”) in accordance with which the 
tax residence of a company would be determined only after the agreement of 
both states following a MAP. Although the Dutch government is in favor of 
including such a MAP tie-breaker, it should be noted that Belgium has made a 
reservation in this respect, i.e., opted out of the provision; hence, the current 
corporate tie-breaker rule will continue to apply. 
 
Permanent establishment (PE) 
 
The MLI modifies the concept of PE in accordance with the changes proposed 
by BEPS action 7. Two of the most important changes in this respect are the 
new agency PE definition (intended to prevent the artificial avoidance of a PE 
by means of, for example, commissionaire arrangements) and the anti-
fragmentation rule (that broadly permits an aggregated PE assessment where 
activities in a country are “fragmented” between group companies to meet the 
exceptions for activities that are preparatory or auxiliary).  
 
The Dutch government initially indicated its agreement to the new agency PE 
definition under the MLI but the Netherlands subsequently removed the option 
in 2019 just prior to the submission of its MLI position to the OECD and instead 
made a “temporary reservation” to the provision. Initially, the intention was to 
withdraw the reservation at the end of 2020 as it was hoped that if better 
dispute resolution procedures could be agreed, the new agency PE definition 
would be acceptable. However, the temporary reservation has never been 
reversed and although Belgium has not made any reservations in this respect, 
the current agency PE definition under the treaty will continue to apply.  
 
Neither Belgium nor the Netherlands has made any reservations with regard to 
the anti-fragmentation rule. Consequently, article 5(4) of the treaty which 
provides an exemption from PE status for all preparatory and auxiliary activities 
will be complemented with the anti-fragmentation rule as from 1 January 
2022.   
 
Holding period for reduced dividend withholding tax rate 
 
The treaty currently does not specify a minimum holding period to be eligible 
for the reduced dividend withholding tax rate of 5% (compared to the general 
treaty withholding tax rate of 15%). However, both Belgium and the 
Netherlands have opted to introduce a 365-day minimum holding period by 
means of the MLI. This change will enter into force as from 1 January 2022 
requiring the shares on which the dividends are paid to be held throughout a 
365-day period that includes the date of payment of the dividends for the 
reduced rate to apply (for the purpose of computing that period, changes in 
ownership that directly result from a corporate reorganization of the company 
that holds the shares or the payer company will not be taken into account). 
 
New Belgium-Netherlands tax treaty  
 
It has been confirmed to Deloitte by an official source that the Belgian and 
Dutch governments currently are negotiating a new treaty. We understand 
that the text of the new treaty should be ready by mid-2022. However, even if 
that were the case, the new treaty would first have to complete the potentially 
time consuming signing and ratification procedures in both states before it 



could enter into force. Therefore, it would seem realistic to assume that any 
new treaty would not apply before 2024. 

 

 

Contacts   

If you have any questions concerning the items in this alert, please contact 
your usual tax consultant at our Deloitte office in Belgium or: 
 
• Tim Wustenberghs, twustenberghs@deloitte.com, + 32 2 800 71 48 
• Annelies Stragier, astragier@deloitte.com, + 32 2 600 67 98 
• Hovik Begian, hbegian@deloitte.com, + 32 3 800 86 50 
 
For general inquiries, please contact: 
bedeloittetax@deloitte.com, + 32 2 600 60 00 
 
Be sure to visit us at our website: Deloitte Global Business Tax 

 

Stay tuned with the latest developments: 
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