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CJEU rules Belgian participation 
exemption applied with NID 

infringes EU directive 
 

The Court of Justice of the European Union (CJEU) issued its 

decision on 19 December 2019 in a case (C-389/18) referred 
by the Brussels Tribunal of First Instance, concluding that the 
application of Belgium’s dividends received deduction (DRD) in 

conjunction with the notional interest deduction (NID), 
infringed the EU parent-subsidiary directive (PSD). The CJEU 

effectively followed the opinion (French) issued by Advocate 
General (AG) Saugmandsgaard Øe on 5 September 2019. 
 

Background to the DRD and NID 

Belgium implemented article 4(1) of the PSD through the DRD 
regime, which provides for an exemption for 95% of qualifying 
dividends received by a Belgian parent company, via a tax 

deduction. The dividends received initially are included in the 
taxable base of the parent company but after elimination of 

some other tax-free items from the taxable base, 95% of the 
dividends received are deducted, resulting in taxation of 5% of 
the dividends received. Where the parent company is in a loss-

making position, the CJEU in its 2009 decision in Cobelfret 
confirmed that unused DRD may be carried forward 

indefinitely. After the deduction under the DRD, additional 
items may be eliminated from the taxable base, such as 
brought forward tax losses. The DRD regime, therefore, does 

not qualify as a straightfoward tax exemption of dividends but 
instead functions as an “inclusion-deduction” regime.  

 

http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-389%252F18&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=15537302
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32015L0121&from=EN
http://curia.europa.eu/juris/celex.jsf?celex=62018CC0389&lang1=en&type=TXT&ancre=
http://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-138%252F07&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=15537302


The Belgian NID provides for a domestic deduction from the 
tax base equal to a certain percentage of the equity of a 

company. 
 

Facts of the case 

A Belgian company received dividends from subsidiaries 

located in other EU member states to which it could apply the 
DRD regime. The company also was eligible for the NID. At the 

time of the litigation, unused NID could be carried forward for 
seven years. The company also had tax losses that could be 

carried forward indefinitely. 
 
Belgian domestic tax law prescribes an order in which the 

various tax deductions must be applied when calculating 
taxable income. The DRD is applied first, followed by the NID 

and finally the brought forward tax losses. In the case at hand, 
the company reversed the order of the tax deductions 
specified in the legislation and deducted the NID before the 

DRD to prevent the loss of part of the NID carried forward that 
would expire after seven years. The company subsequently 

was subject to a tax audit by the Belgian tax authorities, who 
rejected the company’s approach. 
 

The dispute was brought before the Brussels Tribunal of First 
Instance, where the company argued that the order of 

application of the various tax deductions infringes the PSD. As 
the NID can be carried forward only for seven years, whereas 
the DRD can be carried forward indefinitely, the NID brought 

forward would be lost, since the company had been loss-
making for several years and had sufficient DRD carried 

forward to offset its taxable profits during the subsequent 
profitable years. According to the company, the fact that the 
NID carried forward may not be used implies that the 

dividends are de facto taxed. The tribunal referred the case to 
the CJEU. 

 
In delivering his opinion on the case, AG Saugmandsgaard Øe 
concluded that the loss of the unused NID resulted in the 

indirect taxation of the dividends and thus infringed the PSD.  
 

Decision of the CJEU 

The CJEU stated that, in essence, it was required to decide 

whether the Belgian DRD regime complied with EU law given 
that the DRD deduction in the Belgian corporate income tax 

return has priority over another tax deduction (the NID) that 
may be carried forward only for a limited time. 
 

The court noted that the DRD must be deducted as a priority 
from the profits of the parent company, while other deductible 

items are deductible only if, and to the extent that, it 
continues to be possible to deduct the item after applying the 

DRD. The court, therefore, determined that the deduction of 
the DRD as a priority may reduce the tax base, which may in 
turn have the effect of depriving the taxpayer of another tax 

relief or deduction that may not be carried forward indefinitely. 
In such circumstances, the parent company receiving the 

dividend is more heavily taxed than would have been the case 
if the dividends had simply been excluded from its tax base. 
The CJEU concluded that the parent company is, as a result, 



indirectly taxed on the dividends received from its subsidiary 
and that such indirect taxation of dividends infringes the PSD. 

 

Comments 

Under current Belgian tax legislation, it is no longer possible to 
carry forward unused NID for seven years and the point at 

issue in this case no longer arises. However, the CJEU decision 
has broader application. Belgium recently introduced a 

limitation on the DRD that may be carried forward in a tax-
neutral restructuring. The implication of this decision is that 

any restrictions potentially resulting in the loss of DRD carried 
forward would be deemed to result in a(n in)direct taxation of 
dividends that infringes the PSD. 
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