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In December 2013 the European Commission started an informal, preliminary investigation into the
compatibility of excess profit rulings with the EU state aid rules. The Belgian Government confirmed
at various instances that it believes these rulings merely apply the OECD transfer pricing guidelines
and should be considered EU compliant.
The Commission however, has serious doubts about this and announced today, 3 February 2015,
that it has opened an in-depth state aid investigation into the excess profit rulings. The opening of
such investigation does not prejudge its outcome of the investigation. The Commission will only take
a final decision at the end of the in-depth investigation; it should be noted that there is no legal
deadline for completing this procedure. In case there is a negative decision, the Commission in
principle orders recovery of the aid already granted. All Commission decisions are subject to review
by the General Court and ultimately the Court of Justice.
According to the Commission, the excess profit rulings seem to create a serious distortion of
competition as they are only available to multinationals but not to companies only active in Belgium.
Furthermore, the Commission believes that Belgium wrongly interprets OECD transfer pricing
principles and overestimates the benefit of being in a multinational group. Moreover, avoidance of
double taxation cannot be invoked to justify the rulings as there does not seem to be double taxation.
Deloitte will provide updates on any relevant developments.
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