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Jointly controlled companies must 
apply interest limitation rule as 
stand-alone entities 

 

In response to an enquiry raised in general terms by Deloitte 
regarding the application of the new interest limitation rule, 

the Belgian Tax Authorities have specified that a 50/50 jointly 
controlled company, i.e. a so-called joint venture, should apply 
this rule as if it were a stand-alone entity.  This clarification is 

especially relevant for Belgian real estate development groups. 
 

New EBITDA-based interest limitation rule 

Within the framework of the broad 2017 corporate tax reform, 

the Belgian legislator equally provided for the transposition of 
the Anti-Tax Avoidance Directive (“ATAD”). Part of ATAD 

concerned the introduction of a new interest limitation rule, 
thereby phasing out the previously applied 5:1 thin cap rule. 
As of tax year 2020, any arm’s length “exceeding borrowing 

costs” are, as a rule, only deductible for up to the higher 
amount of either a maximum 30% of the taxpayer’s “EBITDA” 

or EUR 3 million, except for the so-called ‘grandfathered loans’ 
(i.e. loans concluded before 17 June 2016 that have not been 
substantially amended). 

 

Application in group context 

If there is only one taxpayer in Belgium, its EBITDA can be 
easily determined, based on the tax return data. The situation 



is different if there are 2 or more Belgian “group members”. In 
such hypothesis, a tax consolidation has to be simulated 

among Belgian group members. Furthermore, in a Belgian 
group context, the de minimis threshold of EUR 3 million is 

applicable at group level (and thus not at each individual 
Belgian company level). This means that the EUR 3m should 

be spread across all Belgian entities within the group, based 
on certain methods and in function of their interest deduction 
capacity need. 

Joint ventures 

A ‘group’ is not defined separately for purposes of the new 
interest limitation rules, nor is a definition provided in the 
ATAD. Hence, the general definition in Article 2 of the Belgian 

Income Tax Code applies, referring to the Belgian Code of 
Companies and Associations. Based on this Code, companies 

that are ‘jointly controlled’, i.e. joint ventures controlled by 
joint venture partners collectively, should in principle be 
considered as belonging to 2 groups. 

 
Such reasoning would result in a highly technical and 

inadvertently complex calculation of the interest deduction 
capacity at jointly controlled entity level, and would also raise 
certain questions (e.g. to which group should this company be 

allocated for purposes of the rule, or should the interest 
deduction capacity of the joint venture be shared among the 

two groups?). 
 
The Belgian central tax authorities have therefore specified in 

a recent decision, obtained by Deloitte, that a joint venture 
should be considered as being part of neither (controlling) 

group, i.e. the joint venture should apply the interest 
limitation rule as if it was a stand-alone entity (or as a 
member of a stand-alone group if it has any subsidiaries).  

 
As a result, a joint venture (with its subsidiaries, if any) can 

always benefit from interest deduction for up to the higher 
amount of either 30% of its (own) taxable EBITDA or the de 
minimis threshold of EUR 3 million, for purposes of the interest 

limitation rule. No intercompany corrections need to be 
undertaken for interest and fee flows between the joint 

venture on the one hand, and the joint venture partners on 
the other. 
 

For many real estate development groups, this clarification 
from the central tax authorities will be most welcome (also in 

view of the corporate tax returns to be filed shortly). Belgian 
developers frequently set up joint venture (50/50) companies 

– often highly leveraged - with other real estate 
(development) partners for the joint development of a real 
estate project. 

 
As these joint venture companies should not be taken into 

account in the de facto tax consolidation exercise of each joint 
venture partner group itself (cf. supra), this position will also 
facilitate their individual EBITDA calculations. 

 
 



Contacts   
 

If you have any questions concerning the items in this alert, 
please contact your usual tax consultant at our Deloitte office 

in Belgium or: 
 

• Michael Van Gils, mivangils@deloitte.com, +32 2 600 65 79 
• Astrid Peeters, astrpeeters@deloitte.com, +32 3 242 42 28 
 

For general inquiries, please contact: 
bedeloittetax@deloitte.com, + 32 2 600 60 00 

 
Be sure to visit us at our website: 
http://www.deloitte.com/be/tax | http://www.deloittelegal.be 
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