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CJEU advocates broad application of 
VAT on early termination fees   
 

On 11 June 2020, the CJEU confirmed that amounts received 

by an economic operator after an early termination of a 
service contract that requires a customer to comply with a tie-

in period, are considered as remuneration for a supply of 
services, and therefore subject to VAT. This is also the case 
where the early termination charge is less than the amount 

that the provider would have received if services would have 
continued for the remainder of the contract.  
 

Background  

Vodafone (Portuguese branch), concludes telecommunication 
service contracts with its customers. Some of these contracts 
include special promotions that are subject to conditions that 

tie customers in for a predetermined minimum period (‘the tie-
in period’). Failure by the customers to comply with this 

minimum period (for reasons attributable to themselves) 
results in the customers still having to pay the amounts 
provided in the contract. 

 
Under national law, the amount to be paid when the tie-in 

period is not complied with has to be calculated in proportion 
to the tie-in period part that has already been completed. 
Furthermore, Portuguese suppliers are limited to demanding a 

reasonable amount for services actually delivered, and are not 
allowed to pursue a customer for damages. 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=227304&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=8714025


Vodafone self-assessed VAT based on the amounts received in 
relation to non-compliance with the tie-in period. However, 

Vodafone then filed an administrative appeal challenging that 
VAT self-assessment, because it considered that the amounts 

were not subject to VAT. 
 

CJEU ruling 

In earlier cases, the Court already found that predetermined 

amounts received by an economic operator after early contract 
termination are subject to VAT where it concerns 1) a contract 

with a minimum commitment period, 2) the termination is 
applied before the end of the period, by the customer or for a 
reason attributable to the customer, and 3) the amount 

corresponds to the sum that the operator would have received 
for the remainder of that period in the absence of such 

termination (MEO C-295/17 and UniCredit Leasing C-242/18).   
 
In the Vodafone case, the CJEU underlines the irrelevance of 

the claimed amounts not enabling Vodafone to obtain the 
same income as that which would have been received if the 

customer had not terminated the contract early. 
 
What matters to the Court is that, from an economic 

perspective, the amount due upon the early termination of the 
contract seeks to guarantee the operator a minimum 

contractual revenue for the service provided.  
 
Where customers do not comply with the tie-in period, a 

supply of services must be regarded as having been made and 
the termination fee subject to VAT, since those customers 

were placed in a position to benefit from those services. 
 

Impact 

The CJEU appears to advocate a broader approach to applying 
VAT on early termination fees in this judgment, as compared 

to its previous case law, where the consideration amount 
played a role.  

 
It is therefore key for companies charging contractual 
penalties for early termination to review their terms and 

conditions to define whether or not these can fall outside the 
scope of VAT. 

 

Contacts   

 
If you have any questions concerning the items in this alert, 

please contact your usual tax consultant at our Deloitte office 
in Belgium or: 
 
• Johan Van Der Paal, jvanderpaal@deloitte.com, +32 2 600 66 39 

• Charlotte Degadt, cdegadt@deloitte.com, +32 2 301 81 88 

• Nathalie Wittock (Deloitte Legal), nwittock@deloitte.com, + 32 2 

800 71 02 
 

For general inquiries, please contact: 
bedeloittetax@deloitte.com, + 32 2 600 60 00 
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Be sure to visit us at our website: 
http://www.deloitte.com/be/tax | http://www.laga.be 

 

Deloitte Academy 

Tax Tools and Publications 

 

    
 

 

 

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited 

by guarantee (“DTTL”), its network of member firms, and their related entities. DTTL and each of its 

member firms are legally separate and independent entities. DTTL (also referred to as “Deloitte 

Global”) does not provide services to clients. Please see www.deloitte.com/about for a more detailed 

description of DTTL and its member firms. 

 

Deloitte provides audit, tax and legal, consulting, and financial advisory services to public and private 

clients spanning multiple industries. With a globally connected network of member firms in more 

than 150 countries, Deloitte brings world-class capabilities and high-quality service to clients, 
delivering the insights they need to address their most complex business challenges. Deloitte has in 

the region of 225,000 professionals, all committed to becoming the standard of excellence. 

 

This communication contains general information only, and none of Deloitte Touche Tohmatsu 

Limited, its member firms, or their related entities (collectively, the “Deloitte Network”) is, by means 

of this communication, rendering professional advice or services. No entity in the Deloitte network 

shall be responsible for any loss whatsoever sustained by any person who relies on this 

communication. 

 

Deloitte Legal - Lawyers CVBA in Belgium 
 

Deloitte Legal - Lawyers CVBA is part of a privileged multidisciplinary cost-sharing association with 

Deloitte Belastingconsulenten CVBA. 

 

© 2020. For information, contact Deloitte Belgium. 

 

Subscribe | Unsubscribe 

 

 

http://www.deloitte.com/be/tax
http://www.laga.be/
https://www2.deloitte.com/be/en/pages/tax/events/Upcoming-Events-Tax-Deloitte-Academy-Belgium.html
https://www2.deloitte.com/be/en/pages/tax/topics/Tax-tools-and-publications-Deloitte-Belgium-Tax.html
http://www2.deloitte.com/be/en/pages/tax/articles/subscription.html
http://www2.deloitte.com/be/en/pages/tax/articles/unsubscribe.html
https://www.facebook.com/pages/Deloitte-Belgium-Tax/156133941103930?v=wall
https://twitter.com/deloittebe_tax
https://www.linkedin.com/company/tax-news-by-deloitte-belgium?trk=biz-companies-cym
https://www.youtube.com/channel/UCUC2gNtQgDDdkRoLFt8AQyQ

