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Introduction
Welcome to Volume 10 of the Technical Brief for Investment Funds (“Tech Brief”), an annual newsletter developed by
the Deloitte Cayman Islands Investment Funds Technical Team.
From an accounting and financial reporting standpoint, there are a number of recently issued updates to United States
and International accounting standards that will affect investment managers, and to a lesser extent, investment
funds.
On the regulatory front, there continues to be developments that impact the investment management industry. This
Tech Brief provides brief updates on a few select regulatory matters including FATCA/CRS and Anti-Money Laundering.
Finally, we have summarized some considerations in relation to fund liquidations in the Cayman Islands. We have
included a sidebar discussion on alternatives to liquidation in circumstances where a fund manager is seeking a wind
down of a fund with significant illiquid positions and have provided an example of the operation of a realization
solution.
We have also included a link to a helpful document about wind down considerations and possible solutions in such
circumstances.
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FASB and IASB Joint Projects
Revenue from Contracts with Customers
Status
The US GAAP amendments in ASU 2014-09, Revenue from Contracts with Customers (Topic 606), are effective for
public entities for fiscal years beginning after December 15, 2017, and interim periods within those fiscal years. For
all other entities, the amendments in this ASU are effective for fiscal years beginning after December 15, 2018, and
interim periods within annual period beginning after December 15, 2019. A reporting entity should apply the
amendments either (i) retrospectively to each reporting period presented; or (ii) retrospectively with the cumulative
effect of initially applying this update recognized at the date of initial application. Early application is permitted, with
certain limitations.
IFRS 15, Revenue from Contracts with Customers, is effective for annual reporting periods beginning on or after
January 1, 2018. Earlier application is permitted. When first applying IFRS 15, entities should apply the standard in
full for the current period, including retrospective application to all contracts that were not yet completed at the
beginning of that period. In respect of prior periods, the transition guidance allows entities an option to either (i)
apply IFRS 15 in full to prior periods (with certain limited practical expedients being available); or (ii) retain prior
period figures as reported under the previous standards, recognizing the cumulative effect of applying IFRS 15 as an
adjustment to the opening balance of equity as at the date of initial application (beginning of current reporting
period).
Summary
The Financial Accounting Standards Board (“FASB”) and the International Accounting Standards Board (“IASB”)
completed a joint effort to improve financial reporting by creating common revenue recognition guidance for both U.S.
GAAP and IFRS that clarifies the principles for recognizing revenue. The new revenue recognition guidance outlines a
largely principles-based comprehensive model for entities to use in accounting for revenue arising from contracts with
customers and supersedes most current revenue recognition guidance. Customers is a broadly defined term, and in an
investment management environment, a customer might include a fund or investors (depending on the
circumstances).
Impact on investment funds: Revenue arising from investment contracts is outside the scope of the new revenue
standards and, therefore, the accounting for interest and dividends, and realized and unrealized gains and losses, will
not be affected. Accordingly, there will be no impact on investment funds, unless a fund has ancillary sources of
revenue such as incoming fees for various activities.
Impact on investment managers: Investment managers may more significantly be affected by the new revenue
standards, depending on how investment managers previously accounted for various items. The new guidance
requires investment managers to make a number of judgments in various areas. The following highlights some of the
matters requiring consideration.
Performance-based compensation: Investment management contracts commonly include fees or allocations payable
to the investment manager based on the performance of the fund managed. Under the new standards, variable
consideration in a contract can only be recognized when it is highly probable that the revenue recognized would not be
subject to significant future reversals as a result of subsequent re-estimation. Accordingly, if the performance-based
compensation is subject to clawbacks, reimbursements or forms of cumulative hurdles, such that the compensation is
not substantially crystallized at the end of the reporting period, the investment manager is prohibited from
recognizing such variable compensation until the uncertainties or contingencies are resolved. In a fund where the
investment manager’s compensation is crystallized at period end, the determination of revenue is more
straightforward. In other scenarios, the determination is more complex and requires judgment.
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FASB and IASB Joint Projects (continued)
There are many nuances in the interpretation of aspects of the standards that can affect the timing of revenue
recognition. For example, the revenue recognition constraint of “significant future reversals” may be overcome if, for
example, a private equity fund has exited substantially all of its risky investments, or the fund is nearing final
liquidation, or remaining assets within the fund have substantially decreased such that a significant reversal is highly
improbable.
It is important to note that the recognition of revenue at the investment manager does not affect how a fund
recognizes performance-based fees and allocation.
Contract costs: Under the new guidance, incremental costs (those costs that the entity would not have incurred had
the contract not been obtained) of obtaining a contract that the entity expects to recover must be recognized as an
asset. To account for costs incurred to fulfill a contract an entity should apply the requirements of other standards
(for example ASC 330 – Investments – Debt and Equity Securities) or the costs should be recognized as an asset to
the extent certain criteria are met.
FASB noted that depending on the specific facts and circumstances of the arrangement between an asset manager
and the other parties in the relationship, the application of the guidance on incremental costs of obtaining a contract
might have resulted in different accounting for sales commissions paid to third-party brokers (that is, in some cases
the commission would have been recognized as an asset, while in others it would have been recognized as an
expense). FASB observed that it had not intended the application to result in an outcome for these specific types of
sales commissions that would be different from applying existing U.S. GAAP. Consequently, FASB decided to retain the
specific cost guidance for investment companies in FASB ASC 946-605-25-8 which has been moved to Subtopic 946720, Financial Services—Investment Companies—Other Expenses.
Identification of contract and customer: For investment managers, there is a need to identify who the customer is
when applying the new guidance. Depending on the circumstances, the customer may be considered the fund or the
investor(s). This determination could affect the timing of revenue recognition (for example, if an asset manager has
multiple contracts or promises in a contract, that would either be accounted for separately or together, depending on
who the customer is for each individual contract or promise) and the accounting for certain costs (for example, costs
associated with launching a new fund or obtaining new investors could be either expensed as incurred or capitalized
depending on whether they are associated with obtaining customers or fulfilling performance obligations). An
example of a situation in which a fund is the customer would be a registered investment company with hundreds of
investors, including relationships through omnibus accounts, whereby none of the investors are deemed to have
influence over the contracts between the funds and their service providers. An example of a situation in which an
investor may be considered the customer is a single investor fund where the investor has influence over the service
arrangements, including pricing, and the design of the fund provides for no corporate governance through a board of
directors or other form of governance, which is independent of management of the fund. In Chapter 4 – Asset
Management of the AICPA Audit and Accounting Guide: Revenue Recognition, the Financial Reporting Executive
Committee (FinREC) has identified characteristics that may help entities in determining whether the customer is the
fund or the individual investor.
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FASB and IASB Joint Projects (continued)
Leases
Status
The US GAAP amendments in ASU 2016-02, Leases (Topic
842), are effective for public entities, not-for-profit entities
that have issued, or are a conduit bond obligor for,
securities that are traded, listed, or quoted on an exchange
or an over-the-counter market, and employee benefit plans
that file financial statements with the SEC for fiscal years
beginning after December 15, 2018, and interim periods
within those fiscal years. For all other entities, the
amendments in this ASU are effective for fiscal years
beginning after December 15, 2019, and interim periods
within fiscal years beginning after December 15, 2020.
Earlier application is permitted.
IFRS 16, Leases, is effective for annual reporting periods
beginning on or after January 1, 2019. Early application is
permitted if IFRS 15, Revenue from Contracts with
Customers, has also been applied.
Summary
The US GAAP amendments in ASU 2016-02 increase transparency and comparability among organizations by
addressing off-balance-sheet treatment of operating lease arrangements by a lessee and requiring the recognition of
substantially all lease assets and lease liabilities on the balance sheet, with the exception of short-term leases (i.e.,
those with a lease term of 12 months or less), and disclosing key information about leasing arrangements. Under this
method, a lessee would record a right-of-use (“ROU”) asset representing its right to use the underlying asset during
the lease term and a corresponding lease liability. While this updated guidance will not likely have an effect on
investment funds, the new guidance will likely have a significant impact on the balance sheet of an investment
manager that is a lessee under any relevant contracts; under US GAAP, with the effects on the income statement
likely being less significant.
The US GAAP amendments in this ASU define a lease as a “contract, or part of a contract, that conveys the right to
control the use of identified property, plant, and equipment (an identified asset) for a period of time in exchange for
consideration”. While this definition may seem straightforward, judgment is crucial to identifying a complete
population of leases. At first glance, a contract may not seem to meet a conventional understanding of a lease. In
preparation for the application of the new standard, investment managers should evaluate each of their contracts to
determine their complete population that fall within the definition of a lease. Further, the amendments require a
lessee to record its lease arrangements by using the rate the lessor charges it in the lease, if readily determinable, or
alternatively to use its incremental borrowing rate. As a result, upon adoption of the ASU, an investment manager will
be required to determine the appropriate discount rate to apply when the lease arrangements are initially recorded on
the balance sheet for leases that are currently accounted for as operating leases.
Accounting by lessors remains substantially unchanged from the predecessor pronouncements.
US GAAP ASU 2016-02 and IFRS 16 began as a joint project between the FASB and the IASB, but the boards’ final
standards have several differences. The main differences are in relation to the lessee’s accounting model subsequent
to initial recognition. When applying US GAAP, a lease is classified as either an operating lease or a finance lease,
with different expense profiles for each. Under US GAAP, many of today’s capital leases are expected to qualify as
finance leases. Under IFRS, an entity would classify all leases as finance leases. The FASB decided to retain the dual
classification approach to limit the ASU’s effects on the income statement. As a result, leases classified as operating
leases under ASU 2016-02 will be accounted for differently under US GAAP than under IFRS.
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FASB and IASB Joint Projects (continued)
Financial Instruments
Status
The amendments under IFRS 9, Financial Instruments, are effective for periods beginning on or after January 1, 2018,
with earlier application permitted. The changes shall be applied retrospectively, with certain limited exceptions.
Summary
IFRS 9 is the IASB’s replacement of IAS 39 Financial Instruments: Recognition and Measurement. IFRS 9 was
completed in phases and includes requirements for recognition and measurement, impairment, derecognition, and
hedge accounting. Under the new recognition and measurement requirements, all financial instruments must initially
be measured at fair value; for subsequent measurement of financial assets, IFRS 9 divides all financial assets that are
currently in scope of IAS 39 into two classifications – those measured at amortized cost and those measured at fair
value. For those instruments measured at fair value, gains and losses must either be categorized entirely in profit or
loss (fair value through profit or loss “FVTPL”) or recognized in other comprehensive income (fair value through other
comprehensive income “FVTOCI”). For debt instruments that meet the business model cash flow characteristics tests,
the FVTOCI classification is mandatory for certain assets unless the irrevocable fair value option is elected.
Conversely, an equity investment is measured at FVTPL unless the entity makes an irrevocable election at initial
recognition to measure it at FVTOCI. Furthermore, the requirements for reclassifying gains or losses recognized in
other comprehensive income are different for debt instruments and equity investments. For investment funds, IFRS 9
will not have a significant impact on the recognition, measurement, impairment or derivative (hedge) accounting as
long as financial assets and financial liabilities are, and will continue to be, measured at FVTPL.
The IASB and FASB worked jointly to improve the accounting for financial instruments and to achieve convergence on
a single recognition and measurement model. As a result, the FASB issued ASU 2016-01, Financial Instruments —
Overall (Subtopic 825-10): Recognition and Measurement of Financial Assets and Financial Liabilities and ASU 201613, Financial Instruments — Credit Losses (Topic 326): Measurement of Credit Losses on Financial Instruments. ASU
2016-01 is effective for public business entities with fiscal years beginning after December 15, 2017 and all other
entities with fiscal years beginning after December 15, 2018. ASU 2016-13 is effective for public business entities
with fiscal years beginning after December 15, 2019 and all other entities with fiscal years beginning after December
15, 2020. ASU 2016-01 will not have an effect on investment companies that report under Topic 946, Financial
Services – Investment Companies, due to a scope exception. Similarly, ASU 2016-13, will likely not have an effect on
investment companies as its amendments will not affect entities holding financial assets and net investment in leases
that are, and will continue to be, accounted for at fair value through net income.
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US GAAP Update
Disclosures for Investments in Certain Entities That Calculate Net
Asset Value per Share (or Its Equivalent) (ASU 2015-07 | Topic
820)
Status
The amendments in this ASU are mandatorily effective for fiscal years beginning after December 15, 2016, and
interim periods within those fiscal years. A reporting entity should apply the amendments retrospectively to all periods
presented. Earlier application was permitted; to the extent this ASU was not early adopted, the amendments must be
mandatorily adopted this year.
Summary
The amendments in this ASU remove the requirement to categorize within the fair value hierarchy investments for
which fair values are measured at net asset value (or its equivalent) using the practical expedient. Current US GAAP
(prior to this ASU) requires that investments measured at net asset value (or its equivalent) using the practical
expedient in Topic 820 be categorized within the fair value hierarchy using criteria that differ from the criteria used to
categorize other fair value measurements within the hierarchy.
Under the amendments in this ASU, investments for which fair value is measured at net asset value per share (or its
equivalent) using the practical expedient should not be categorized in the fair value hierarchy. Removing those
investments from the fair value hierarchy not only eliminates the diversity in practice resulting from the way in which
investments measured at net asset value per share (or its equivalent) with future redemption dates are classified, but
also ensures that all investments categorized in the fair value hierarchy are classified using a consistent approach.
Investments that calculate net asset value per share (or its equivalent), but for which the practical expedient is not
applied will continue to be included in the fair value hierarchy.
With the removal of such investments from the hierarchy, a reporting entity should continue to disclose information
on such investments to help users understand the nature and risks of the investments, including strategy, normal
liquidity terms, any liquidity restrictions, and whether the investments, if sold, are probable of being sold at amounts
different from net asset value.

IFRS Update
IAS 7 – Statement of Cash Flows
Status
The amendments to IAS 7 are effective for annual periods beginning on or after January 1, 2017, with earlier
application permitted.
Summary
The amendments to IAS 7 require additional disclosures that enable users of financial statements to evaluate changes
in liabilities arising from financing activities, including (i) changes from financing cash flows; (ii) changes arising from
obtaining or losing control of subsidiaries or other businesses; (iii) the effect of changes in foreign exchange rates;
(iv) changes in fair values; and (v) other changes. This may have an effect on investment funds that classify
participating shares as a liability (i.e. funds with participating shares that do not qualify to be classified as equity).
The amendments state that one way to fulfil the new disclosure requirement is to provide a reconciliation between the
opening and closing balances in the statement of financial position for liabilities arising from financing activities.
Therefore, most of the time, the disclosure requirements will be covered in combination with the statement of changes
in net assets and the statement of cash flows. However, changes in liabilities arising from financing activities must be
disclosed separately from changes in other assets and liabilities.
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IFRS Update (continued)
IFRIC 23 – Uncertainty over Income Tax Treatments
Status
International Financial Reporting Interpretations Committee (“IFRIC”) 23 – Uncertainty over Income Tax Treatments,
is effective for annual periods beginning on or after January 1, 2019, with earlier application permitted. The
requirements are applied by recognizing the cumulative effect of initially applying them in retained earnings, or in
other appropriate components of equity, at the start of the reporting period without adjusting comparative
information. Full retrospective application is permitted, if an entity can do so without using hindsight.
Summary
IFRIC 23 is the IASB equivalent of US GAAP ASC 740-10 (formerly FIN 48). This Interpretation clarifies how to apply
the recognition and measurement requirements in IAS 12 - Income Taxes when there is uncertainty over income tax
treatments.
An entity must consider whether it is probable that the relevant authority, assuming that a taxation authority will
examine amounts it has a right to examine and have full knowledge of all related information, will accept each tax
treatment, or group of tax treatments, that it used or plans to use in its income tax treatment. If the entity concludes
that it is not probable that a particular tax treatment is accepted, the entity has to use the most likely amount or the
expected value of the tax treatment when determining taxable profit (tax loss), tax bases, unused tax losses, unused
tax credits and tax rates. The decision should be based on which method provides better predictions of the resolution
of the uncertainty.
This Interpretation could have a noteworthy impact for investment funds that trade in, but do not necessarily prepare
tax filings in, jurisdictions that impose taxes on capital gains as well as on dividend and interest income. Of particular
practical concern to a fund is the trading of securities in countries that impose capital gains or other income taxes on
non-residents, but do not automatically collect the taxes via a withholding or other mechanism. Certain countries
have legislation in place that, at least in theory, impose capital gains taxes on transactions by non-residents. In
practice, however, many of these countries, for administrative or other practical reasons, have not historically sought
to levy and collect such taxes. A tax liability recorded resulting from this analysis may be theoretical only, as the
probability of examination and subsequent enforcement may be remote; therefore, a liability may be recorded that
may never actually be extinguished. While the accounting standards might lead practitioners to conclude that a tax
liability needs to be recorded, significant practical issues are presented, including the following:
• Cumulative adjustment - The tax liability would be cumulative, representing the taxes payable as a result of
transactions conducted since the relevant statutory or other time limitations of the tax authority apply. In theory,
this could go back to the inception of the fund. Absent of recording an offsetting receivable from the investment
manager or even former investors, this cumulative adjustment may be borne solely by existing investors.
• Erosion of recorded fund value – As the adjustment is cumulative, the adjustment can be quite large. At the
extreme, in the case of a once larger fund that is now smaller, such adjustment could eliminate the entire recorded
net assets of a fund.
• Liquidating fund – At termination of the normal operations of a fund, a fund that has accrued a tax liability pursuant
to IFRIC 23 but has not extinguished the liability, nor expects to extinguish the liability in the near term, or even
ever, may have recorded assets completely offset by a tax liability and, therefore, no recorded net assets. Such a
scenario puts a fund operator and its liquidator in a difficult position, as the fund could remain is such state for a
prolonged period, if not indefinitely. Decisions would have to be made as to if and when such cash could be paid
out, and to whom. There are no entirely satisfactory solutions to these decisions.
US GAAP-reporting funds which have previously addressed similar considerations, have had various responses. Some
funds are recording such adjustments, particularly where such adjustments are not significant. Others determined it
more appropriate to accept an audit report qualification rather than recognize a liability. Others use a “dealing net
asset value” for capital transactions, while reporting a US GAAP net asset value solely for purposes of the annual
financial statements. Fund operators should consider these alternative actions with a view to protecting interests of
investors and maintaining a practical basis for ongoing operations, rather than for attempting to portray the fund’s
results of operations in a more favorable light.
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ISA Audit Reports – Refresher
Refresher on previous amendments to the audit report
Status
The audit report amendments were applicable for financial
statements for periods ending on or after December 15, 2016.
For audits conducted in accordance with International
Standards on Auditing (UK) and International Standards on
Auditing (Ireland) the amendments are effective for periods
commencing on or after June 17, 2016.
Summary
In January 2015, the International Auditing and Assurance
Standards Board issued a series of new and revised auditor
reporting standards. The reporting standards are intended to
provide users of the financial statements with more information
and transparency into the audit process and the entities that
auditors report on. A summary of the revisions to various
reporting standards follows.
ISA 700 (Revised) - Forming an Opinion and Reporting on Financial Statements
The form and content of the ISA auditor’s report has been significantly amended to incorporate new or revised elements.
The main changes are as follows:
•
•
•
•
•

•
•
•

Placement of the auditor’s opinion, followed by the basis for opinion section, near the beginning of the report to
give it greater prominence to the reader of the report;
Description of responsibilities relating to going concern for both management and the auditor;
Enhanced reporting requirements when a material uncertainty related to going concern exists;
Affirmative statement about the auditor’s independence and fulfilment of relevant ethical responsibilities;
Identification of those charged with governance within the management’s responsibilities section who are
responsible for the oversight of the financial reporting process. In a private fund environment, this would
generally be expected to be the directors/trustee/general partner, or for certain fund complexes, the audit
committee. Circumstances may vary;
Revised auditor’s reporting on other information included in the annual report of the entity (discussed further
below);
For listed entities, new section to communicate key audit matters (discussed further below); and,
For listed entities, disclosure of the name of the engagement partner.

ISA 701 (New) – Communication of Key Audit Matters in the Independent Auditor’s Report
Under this new ISA, an auditor is required to report “key audit matters” in the auditor’s report for audits of financial
statements for all listed entities. An auditor may also decide to communicate key audit matters for non-listed entities,
in which case the provisions of this ISA are applicable.
A “listed entity” is defined within the ISAs as an entity whose equity or debt is quoted or listed on a recognized
exchange. In the context of a private investment fund, there was some divergence of views as to whether a fund
listed on a non-trading exchange platform solely for visibility, transparency or marketing purposes would be
considered a listed entity. The current view is that such funds would be considered listed entities as the definition of a
listed entity within the ISAs does not explicitly provide any exceptions.
This ISA is also applicable where the auditor is required by law or regulation to communicate key matters in the
auditor’s report.
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ISA Audit Reports – Refresher (continued)
Key audit matters are those matters that, in the auditor’s professional judgment, were of most significance in the
audit of the financial statements. In practice, matters that an auditor might deem as key for communication in the
auditor’s report include:
•
•

•

Significant risks and areas of higher risk of misstatement;
Areas requiring significant auditor judgments relating to matters in the financial statements that involved
significant management judgment, including accounting estimates that have been identified as having high
estimation uncertainty; and
The effect on the audit of significant events or transactions that occurred during the year.

There is judgment involved on the part of the auditor as to which matters the auditor considers as key for
communication to stakeholders within the auditor’s report. In addition, the ISA provides only guidelines and
examples, rather than strict requirements, as to the content of such communication. Accordingly, stakeholders can
expect some variation in practice between auditors, particularly in the first year or two of application.
ISA 720 (Revised) - The Auditor’s Responsibilities Relating to Other Information
Background - ISA 720 deals with the auditor’s responsibilities relating to other information. Other information is
financial or non-financial information (other than financial statements and the auditor’s report thereon) included in an
entity’s annual report. An annual report is a document, or combination of documents prepared typically on an annual
basis by management or those charged with governance, the purpose of which is to provide stakeholders with
information on the entity’s operations, and the entity’s financial results and financial position as set out in the financial
statements.
Although the auditor’s report makes reference to other information, the auditor’s opinion on the financial statements
does not cover the other information, nor does this ISA require the auditor to obtain audit evidence beyond that
required to form an opinion on the financial statements.
The auditor’s responsibilities relating to other information apply regardless of whether the other information is
obtained by the auditor prior to, or after, the date of the auditor’s report.
Revisions - The revisions to ISA 720 aim to clarify and increase the auditor’s involvement with other information. The
main revisions to ISA 720 are:
•
•
•

Broadening and clarifying the scope of other information by linking it to the concept of an annual
report;
Enhancing the auditor’s work effort with respect to other information; and,
Providing transparency by requiring reporting on the auditor’s work relating to other information.

The revised ISA includes examples to show how reporting on other information may be done in various circumstances.
For all entities where the auditor has obtained some or all of the other information as of the date of the auditor’s
report, the auditor’s report will include a separate “other information” section. For listed entities, an “other
information” section will also be included if the auditor expects to obtain other information after the date of the
auditor’s report.
Other ISA reporting amendments
Various amendments have been made to ISA 705– Modifications to the Opinion in the Independent Auditor’s Report
and ISA 706– Emphasis of Matter Paragraphs and Other Matter Paragraphs in the Independent Auditors Report,
resulting from other amendments to the auditor reporting framework.
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Other Upcoming Pronouncements
Below is a table which lists other upcoming accounting pronouncements that may have an impact on investment funds
and/or investment managers and will be covered more in-depth in future Technical Brief for Investment Funds
volumes closer to the effective dates:

US GAAP
Accounting Standards Update

Effective Date

Potential Effects

ASU 2016-15, Statement of Cash
Flows (Topic 230): Classification of
Certain Cash Receipts and Cash
Payments — a consensus of the
Emerging Issues Task Force

Public business entities - fiscal
years beginning after December
15, 2017

This amendment applies to all
entities and clarifies how certain
cash payments and cash receipts
should be presented in the
statement of cash flows for eight
specific cash flow issues. It is not
likely to have a significant effect
for investment funds as the eight
specific cash flow issues addressed
in the guidance do not generally
apply to investment funds.
Will likely have an effect on
investment funds that hold
restricted cash and present a
statement of cash flows as the
amendment requires restricted
cash to be included with cash and
cash equivalents when reconciling
beginning and ending period
amounts on the statement of cash
flows.
Could affect investment funds that
invest in securities such as
municipal bonds or mortgagebacked securities since these
securities are commonly issued at
a premium and have call features
consistent with the scope of this
ASU.

ASU 2016-18, Statement of Cash
Flows (Topic 230): Restricted Cash
— a consensus of the FASB
Emerging Issues Task Force

ASU 2017-08, Receivables Nonrefundable Fees and Other
Costs: Premium Amortization on
Purchased Callable Debt Securities
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All other entities - fiscal years
beginning after December 15, 2018

Public business entities - fiscal
years beginning after December
15, 2017
All other entities - fiscal years
beginning after December 15, 2018

Public business entities - fiscal
years beginning after December
15, 2018
All other entities - fiscal years
beginning after December 15, 2019
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Regulatory Update
AIFMD – an update from a Cayman Islands perspective
In our 2017 volume of the Tech Brief we summarized the main provisions of the Alternative Investment Fund
Managers Directive (“AIFMD”). For this volume, there are no further noteworthy updates as the European Securities
and Markets Authority (“ESMA”) has not given any further advice in relation to extending a passport to the Cayman
Islands.
Cayman Islands Legislation
In 2015, the Cayman Islands amended its Mutual Funds Law and Securities Investment Business Law to provide an
“opt-in” regime for funds and fund managers for compliance with certain existing and future aspects of the AIFMD.
The amendments will be of interest to funds and fund managers looking to access European investors, whether
through the existing national private placement regimes (“NPPRs”) of the respective European countries or the
anticipated future use of the AIFMD passport. Although the amendments were made principally to prepare the
Cayman Islands for the eventual use of the AIFMD passport, the new Cayman Islands opt-in regime might also be
utilized to the extent any European country requires, pursuant to its respective NPPR, regulation of the fund or fund
manager in the home jurisdiction of those entities. (We note, however, that even prior to these amendments, a fund
manager could have voluntarily registered its fund under the Mutual Funds Law to the extent it needed to do so to
comply with certain NPPRs).
The Mutual Funds Law was amended to include a new class of funds called an “EU Connected Fund”, which is a fund
that is either managed by a manager whose registered office is in an EU member state or is marketed to investors or
potential investors in an EU member state. Funds meeting these characteristics that would otherwise not be subject to
registration under the Mutual Funds Law (such as closed-end funds) could opt-in and voluntarily register under this
new class.
The Securities Investment Business Law was amended to provide for registration of an “EU Connected Manager”,
which is an investment manager that falls within the existing scope of the Securities Investment Business Law,
conducts management, marketing or depositary activities as contemplated under the AIFMD, and voluntarily elects to
be subject to Cayman’s new EU Connected Manager regime.
In December 2016, The Mutual Funds (EU Connected Fund (Alternative Investment Managers Directive)) Regulation,
2016 and The Securities Investment Business (EU Connected Fund (Alternative Investment Managers Directive)),
2016 were published. These two new regulations outline the details of regulatory regimes that will be applicable to EU
Connected Funds and EU Connected Managers when the regulations come into force. The regulations will require
affected funds and fund managers to provide certain initial and ongoing information to the Cayman Islands Monetary
Authority (“CIMA”). The funds and fund managers will be required to notify CIMA of any changes to previously
submitted information and to provide an annual written confirmation that the cumulative extant information
previously submitted has not changed.
Status of the Cayman Islands with respect to the AIFMD
In July 2016, the European Securities and Markets Authority (“ESMA”) completed a series of assessments on various
non-EEA jurisdictions (“Third Countries”), including the Cayman Islands, as to whether the AIFMD passport would be
eventually extended to specific Third Countries. While ESMA generally agreed with the intended regulatory regime for
the Cayman Islands, it reserved its final assessment until all legislation and related steps had been implemented. It is
anticipated that the legislation enacted in 2015 and 2016 should provide a basis for a final successful assessment, and
lead to the extension of an AIFMD passport to the jurisdiction (if and when it is available to Third Countries).
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Regulatory Update (continued)
SEC – auditor independence – financial statement preparation –
clarification
Auditors issuing audit reports on the financial statements
of funds managed by SEC registered investment advisors
pursuant to the provisions of the SEC’s Custody Rule are
required to comply with the SEC’s auditor independence
rule set. Those rules prohibit auditors from performing
‘bookkeeping services’ for such advisers, including the
preparation of financial statements. In 2014, the SEC staff
further clarified this prohibition by indicating that auditors
should not, among other things, provide typing and word
processing services, or financial statement templates that
are not publicly available to the audit client as these would
be considered prohibited financial statement preparation
services. The SEC staff wanted to make clear that these
activities are the responsibility of client management. The
responsibility of the auditor is solely to express an opinion
on those financial statements.
Given this recent focus, both auditors and investment advisers are encouraged to review their policies and procedures
as they relate to this SEC prohibition. While any enforcement actions would attach primarily to the auditors,
investment advisers would want to avoid the reputational risks associated with their investment funds should an
auditor of such funds become the subject of an enforcement.

AICPA – auditor independence – financial statement preparation –
clarification
The AICPA Guide: Preparation, Compilation, and Review paragraph 2.12 lays out specific safeguards that must be met
for auditors to provide financial statement preparation services to attest clients. As long as all safe guards are met as
outlined in the AICPA Guide, there would not be an impairment with regards to auditor independence for preparing
financial statements for audit clients.
A sidebar – Deloitte Cayman – financial reporting solutions for investment funds
Deloitte Cayman offers various financial reporting solutions for non-audit clients or for audit clients that fall under
AICPA Independence Rules. As accounting and financial reporting requirements become more complex, many
advisers, administrators and fund fiduciaries are seeking to outsource the financial statement preparation function.
And for SEC registered advisors, reliance on a fund’s auditors to perform even a limited role, from suggesting
language on disclosures to processing changes, is prohibited.
If you are seeking assistance with your US GAAP or IFRS investment fund financial statements, whether limited or
extensive, we would be happy to have a discussion with you. More information about our financial reporting solutions
can be found at the following link: Deloitte Cayman - Financial Reporting Solutions
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Regulatory Update (continued)
FATCA/CRS Reporting Update
FATCA
The third year of the Foreign Account Tax Compliance Act (“FATCA”) reporting in Cayman was completed in 2017, and
the deadline for all returns to be submitted to the Cayman Automatic Exchange of Information (“AEOI”) Portal by
Cayman Financial Institutions (“FIs”) was August 30, 2017. It is still advised by the Department of International Tax
Cooperation (“DITC”) that FIs do not attempt to address any Internal Revenue Service (“IRS”) notifications received in
respect of 2014 and 2015 US FATCA Returns until they receive further guidance from the DITC.
CRS
Between January 1, 2016, and January 1, 2017, the Common Reporting Standard (“CRS”) regime has come into effect
for all jurisdictions. 2017 was the first year of reporting under the CRS for all ‘early adopter’ jurisdictions, including
the Cayman Islands. All CRS filings for the 2016 reporting year were due to be submitted by FIs by August 30, 2017.
CRS also came into effect in a number of additional ‘late adopter’ jurisdictions (e.g. Canada) on July 1, 2017. Similar
to FATCA, the CRS regime differs among the implementing jurisdictions. All FIs should create and submit the CRS
Filing Declaration after they have completed their reporting requirements for the year.
Country by Country Reporting (CbCR): Base Erosion and Profit Sharing (“BEPS”) Action 13
All Organization for Economic Cooperation and Development (“OECD”) and G20 countries have committed to
implementing Country by Country Reporting (“CbCR”), as set out in Action 13 Report, Transfer Pricing Documentation
and Country-by-Country Reporting. The OECD released Guidance on the Implementation of CbCR in November 2017.
It is expected that the Cayman Islands Government will update legislation and issue Guidance Notes in early 2018.
Deadlines for reporting are to be determined.
Cayman Islands Government and AEOI Portal Updates
The Cayman Islands Government transmitted all FATCA returns to the United States and all CRS filings to their
various CRS partner jurisdictions (48 in total) in September 2017. The Cayman AEOI portal remains offline (as of
January 2018), however, once back online there may be the requirement to submit corrections to errors sent back
from partner jurisdictions for data previously submitted. The Cayman Islands Government will issue an Industry
Advisory when the AEOI Portal is to re-open.
Upcoming FATCA/CRS Deadlines
The final remediation deadline for CRS was December 31, 2017; all low-value individual pre-existing accounts as well
as all entity accounts should have been reviewed by this date. High-value individual accounts were required to be
reviewed by December 31, 2016.
The FATCA and CRS notification and reporting deadlines for 2018 are as follows:
•
Notification: April 30, 2018
•
Reporting: May 31, 2018
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Regulatory Update (continued)
Anti-Money Laundering
Background
In 2014 and 2015 the Cayman Islands conducted a Money
Laundering and Terrorist Financing National Risk Assessment
(“NRA”) in continuation of its longstanding commitment to
international standards in the fight against money laundering,
the financing of terrorism and the proliferation of weapons of
mass destruction. The results were published in 2015,
identifying five areas for “decisive actions”:
1.
2.
3.
4.
5.

Enhancing the regulatory framework;
Ensuring a comprehensive risk based supervisory
framework;
Strengthening sanctions, intelligence and enforcement;
Enhancing domestic co-operation and co-ordination;
and
Ensuring an efficient and effective system for
international cooperation.

Regulatory Changes
Recent regulatory changes flowing from the NRA include the Proceeds of Crime Law (2017 Revision) and the AntiMoney Laundering Regulations (2017 Revision).
The Proceeds of Crime Law (2017 Revision) (the “PCL”)
The PCL was amended in 2017 and is now applicable to a broader segment of industries or relevant financial
businesses as outlined in Schedule 6 of the PCL. All the activities that fall under relevant financial businesses are
therefore required to adhere to the PCL and Anti-Money Laundering Regulations. The expansion includes:
1.
2.

Investing, administering or managing funds or money on behalf of persons, and
Underwriting and placement of life insurance and other investment related insurance.

One of the gaps in the NRA was lack of regulation and supervision of designated non-financial businesses and
professions (“DNFBPs”), with the exception of trusts and corporate service providers that were already subject to
existing regulations. The PCL is now applicable to real estate agencies, dealers of precious metals and stones, law
firms and accounting firms as the activities they carry out fall into the new definition of relevant financial business.
These parties are required to be regulated and supervised. The PCL has empowered the Department of Commerce
and Investments to supervise real estate agencies and dealers of precious metals and stones. The supervisors of the
accountants and lawyers have yet to be confirmed. At the time of writing it is expected to be their respective societies
that will fill this role.
All parties governed by the PCL will be required to have a risk-based AML framework with: an enterprise wide AML
and Sanctions Risk assessment; AML Policies; designated Money Laundering Risk Officers (“MLROs”) and Deputy
MLROs; and have processes in place to identify and report suspicious activities. The Cayman Islands issued guidance
notes specific to DNFBPs in December 2017.
The Anti-Money Laundering Regulations (2017 Revision) (the “AML Regulations”)
These regulations have been expanded to include requirements for a risk-based framework. This is not necessarily
new for entities that have previously been regulated, as CIMA has been communicating their expectation of this
throughout the on-site inspection process. The risk-based framework should first start with an enterprise wide risk
assessment that assesses the company’s products, services, channel, delivery and geographic risks. This risk
assessment should align with the National Risk Assessment and include the intricacies of its own business. This risk
assessment would then drive the company’s policy framework to ensure there are adequate processes and controls to
mitigate the identified money laundering and terrorist financing risks. The resulting framework then drives the
methodology for how companies risk rate their individual customers.
15
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Regulatory Update (continued)
The AML Regulations specify procedures that have been added to the mandatory list of Anti-Money Laundering /
Combating the Financing of Terrorism (“AML/CFT”) procedures that licensees are required to perform. These include
specific procedures around:
1.
2.
3.

Adopting a risk based approach
Employee screening procedures, and
Conducting sanction and FATF non-compliant territory checks

Part II of the AML Regulations speak to components of a compliance program, systems and training obligations. Of
note is the requirement for having “an effective risk-based independent audit function” assess your company’s AML
program. If a company has deployed an effective, three-lines of defense model then internal audit could serve as this
independent function. An effective three-lines of defense model comprises: controls implemented at a business unit
level; established risk management and compliance functions; and an independent internal audit function.
We see this in larger well-established organizations, however smaller organizations, where internal audit and
compliance is effectively the same person, are expected to outsource the independent audit function to a service
provider that is not the organization’s external financial statement auditor. The Guidance Notes on the Prevention and
Detection of Money Laundering and Terrorist Financing in the Cayman Islands (the “Guidance Notes”) require “regular
audits of the AML/CFT programme” and “the frequency of the audit should be commensurate with the FSP’s nature,
size, complexity, and risks identified during the risk assessments”.
For beneficial ownership, the threshold remains at 10% and the definition has been aligned with the Common
Reporting Standards and Financial Action Task Force guidance.
The requirements relating to customer due diligence (“CDD”) are outlined in Part IV and are clarified and
supplemented with new Parts V and VI which introduce requirements relating to simplified due diligence (“SDD”) and
enhanced due diligence (“EDD”) respectively.
CDD requirements in Part IV relating to identification and verification of customers will be relatively familiar from the
previous guidance notes. In particular, circumstances where SDD cannot be applied, and when the applicant for
business is a legal person or arrangement, identification and verification procedures need to be applied not only to the
legal person or arrangement itself but also its beneficial owner(s).
SDD shall not be applied to any business relationship or one-off transaction believed to present a higher risk of money
laundering or terrorist financing. However, where a customer relationship has been assessed as lower risk, persons
conducting relevant financial business shall be permitted to apply SDD. Any assessment of lower risk must be
consistent with the findings of CIMA or any risk assessment carried out by the Cayman Islands Anti-Money Laundering
Steering Group.
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Regulatory Update (continued)
Depending on the circumstances, it may be possible to apply SDD where:
1.
2.

3.
4.

5.
6.

the applicant is a relevant financial business required to comply with the AML Regulations or is a majorityowned subsidiary of such a business; or
the applicant is acting in the course of a business in relation to which a regulatory authority exercises
regulatory functions and which is in an equivalent jurisdiction or is a majority-owned subsidiary of such an
applicant; or
the applicant is a central or local government organisation, statutory body or agency of government in the
Cayman Islands or an Equivalent Jurisdiction; or
the applicant is a company that is listed on a recognised stock exchange and subject to disclosure
requirements which impose requirements to ensure adequate transparency of beneficial ownership, or is a
majority-owned subsidiary of such a company; or
the applicant is a pension fund for a professional association, trade union or is acting on behalf of employees
of an entity referred to in sub-paragraphs (1) to (4); or
the application is made through an intermediary (an “Eligible Introducer”) which falls within one of subparagraphs (1) to (5).

Where a customer relationship has been assessed as higher risk, persons conducting relevant financial business must
apply EDD. EDD must also be applied to politically exposed persons (“PEPs”) and their family members and close
associates (with expanded provisions relating to PEPs in a new Part VII) or where a customer or business is from a
country that has been identified by credible sources as having serious deficiencies in its AML/ CTF regime or a
prevalence of corruption. EDD must also be applied in relation to correspondence banking relationships (which
together with shell banks are subject to expanded requirements in a new Part XI).
When dealing with the matter of nominee relationships a company is ultimately responsible for knowing its customer
through all structures to the ultimate beneficial owner. The relevant financial business may rely on a written
assurance from the Eligible Introducer which confirms that (i) the requisite identification and verification procedures
on the applicant for business and its beneficial owners have been carried out; (ii) the nature and intended purpose of
the business relationship; (iii) that the Eligible Introducer has identified the source of funds of the applicant for
business; and (iv) that the Eligible Introducer shall make available copies of any identification and verification data or
information and relevant documents. The distinction between an intermediary and an introducer contained in the
Guidance Notes is not maintained in the AML Regulations.
A risk-based approach can be followed by receiving written confirmation from the nominee that they have the proper
identification and verification documentation on file for low risk relationships. For higher risk relationships, companies
will likely prefer to have the customer information on hand than rely on confirmation from a third party.
The list of jurisdictions previously approved by CIMA as having equivalent AML/CFT regimes to the Cayman Islands (so
called “Schedule 3 countries”) has been removed from the AML Regulations. The list is now approved by the
Government’s Anti-Money Laundering Steering Group that forms part of the Attorney General’s Office. Mexico,
Panama and Turkey are no longer included on the list.
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Fund Liquidations
Wind down and liquidation considerations – realization solutions
Stakeholders of investment funds domiciled in the Cayman
Islands may periodically encounter circumstances where a
fund is no longer viable and is discontinuing operations.
Typically a fund will realize its investments and redeem its
investors prior to being placed into voluntary
liquidation. However, with some investment funds, final
realization of all investments can often be delayed for an
extended period. Whether it relates to illiquid investments in
fund-of-funds, private debt, private equity, or positions
impacted by pending litigation or insolvency proceedings,
many entities currently sit in a state of limbo and continue to
incur unnecessary service provider costs without an effective
strategy or plan for winding down.
Our Deloitte Cayman Financial Advisory team has developed
a helpful document about wind down considerations and possible solutions for investment funds encountering such
circumstances, which is available for download here: Alternative investment funds - wind down considerations and
solutions
A sidebar – Deloitte Cayman – realization agent services for investment funds
Our Financial Advisory team specializes in providing fund wind down, liquidation and dispute resolution services to the
investment fund industry, acting for stakeholders including hedge fund managers, directors, general partners and
investors. We are particularly knowledgeable about the challenges of maximizing realizations from illiquid asset
positions and have proven processes and experience to do so.
We have completed an ever increasing volume of soft wind down projects where the fund is no longer trading and the
manager’s time is now best utilized on new projects. However the fund may still hold valuable but illiquid assets
requiring a unique realization strategy or liabilities that cannot be readily extinguished, all of which need to be
appropriately managed to maximize value for remaining investors.
Our objective is always the upfront identification and then execution of the right solution in the circumstances in order
to achieve maximum value for stakeholders. Should you wish to discuss potential solutions to your fund’s unique
issues, do not hesitate to contact either Stu Sybersma at ssybersma@deloitte.com or Michael Penner at
mpenner@deloitte.com on a no cost and fully confidential basis.
An example – developing and delivering a realization solution
A manager had elected to close operations in order to pursue other endeavors. Deloitte Cayman’s Financial Advisory
team were engaged as advisors to assist the manager in formulating a restructuring solution for an investment fund
structure holding an illiquid fund-of-funds investment portfolio.
The solution included the incorporation of a low cost, fixed-term (3 years) special purpose vehicle (“SPV’) with
Deloitte engaged as “Realization Manager” to oversee the activities of the SPV and the realization of the investment
positions. The investors received an in-kind distribution from the legacy funds for interest in the SPV, which was
structured to include six separate share classes to account for six individual portfolios and specific investor interests.
The Realization Manager operated under the oversight of a board of directors, including a director who was a
principal at the investment manager of the legacy investment fund structure.
(example continued on next page)
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Fund Liquidations (continued)
In this role, Deloitte as Realization Manager:
•
•
•
•
•
•
•

Facilitated the transfer of over 50 underlying fund-of-funds investment positions to the SPV;
Undertook an initial auction process, offering investors an immediate liquidity option to realize their holdings
in the SPV;
Calculated quarterly NAVs and issued statements to over 200 capital accounts, and provided dedicated
investor support;
As sufficient cash realizations occurred, calculated and executed periodic distributions to the investors;
Realized five of the six share class portfolios naturally, and executed a competitive auction process for the
sale of the portfolio of the last remaining share class at the conclusion of the SPV term;
Managed the SPV in accordance with its constitutional documents, and through a transparent and
communicative approach with the board of directors of the SPV; and,
Oversaw distributions to the investors over the life of the SPV.

This solution resulted in a newly formed SPV which reduced annual service provider fees by an estimated 75% and
provided a better suited corporate vehicle to oversee the wind down of these funds. The manager still had oversight
of the wind down process but without undertaking the administration of a three year run off period.
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