
Tax&Legal Highlights 

 

01 

 

 

 

Tax&Legal Highlights  

Poland 

Gratuitous performance for companies in serving as management 

board members without remuneration. Judgment of the Supreme 

Administrative Court 

If a management board member carries out their duties without 
remuneration, the Company bears the risk of gratuitous 
performance, as shown in the justification of the judgment issued 
by the Supreme Administrative Court on 30 October 2019. 
 

This ruling may turn out to be of significance for many market operators, 

as, in practice, it is often the case that management board members and 

commercial proxies do not receive remuneration for their service. This is 

usually due to the fact that either the employment contracts concluded by 

management board members do not expressly specify the remuneration for 

their service or, less frequently, the unpaid management board member 

is a foreigner seconded to Poland, who remains exclusively employed in 

their original firm and receives from said firm the entirety of their 

remuneration. 

The matter of remunerating management board members for their service 

has become particularly significant given one of the most recent judgments 

of the Supreme Administrative Court (NSA) on gratuitous performance in 
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corporate income tax (dated 30 October 2019, case file no. II FSK 

3717/17). The case concerned a company in which selected management 

board members provided their services free of charge while being employed 

by the parent company. NSA declared that in this situation, the company 

obtained gratuitous performance of tangible financial importance, as it 

retained the amount equivalent to the remuneration which, if paid, would 

have constituted an expense. The Court deemed the amount to be a saved 

expense, which the company would have had to incur if the compensation 

had been paid for equivalent services. Importantly, NSA believes that 

it is so regardless of the fact that, throughout their service, the members 

were employees of the applicant’s parent company holding 100% of its 

shares. 

At the same time, according to NSA, if said members had been 

shareholders rendering their performance without remuneration, their 

service would not have constituted gratuitous performance for the benefit of 

the company. 

Corporate income tax 

Given the NSA’s ruling, there is a risk that tax authorities may start paying 

more attention to gratuitous performances rendered by the management. 

As a result, the inspections may devote more focus to whether 

management board members and commercial proxies receive remuneration 

for their service. If no remuneration is specified for those seconded 

by parent companies to serve as management board members or if no 

separate remuneration is paid to the given company’s own management 

board members for their service, the company bears a risk that it may 

generate revenues from gratuitous performance. 

At the same time, we believe that if no remuneration is paid to a foreign 

board member pursuant to a relationship governed by Polish law, and if the 

two companies establish a management fee for the foreigner’s provision of 

their services, revenues from gratuitous performance might very well not be 

deemed generated on the part of the Polish company. However, there is a 

risk that such a fee would not be tax-deductible pursuant to Article 15e of 

the Corporate Income Tax Act. 

Personal income tax 

The issue at hand is also important with respect to personal income tax. We 

are of the opinion that, in light of this issue, one should analyse the 

management board members’ and commercial proxies’ involvement 

structure in terms of the service they provide within the form of their 

employment. In particular, the companies should examine the applicable 

contracts concluded with key employees in terms of their function within 

the firm and their remuneration for service as management board members 

or commercial proxies. 

Furthermore, as a rule, foreigners sitting on management boards of Polish 

companies under foreign employment contracts are obliged to tax a part of 

their remuneration within the Polish system in respect of the work they 

physically perform in Poland. Therefore, the companies may also consider 

concluding additional local contracts with such board members to simplify 

their tax settlements and mitigate the risks mentioned above. 
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Transfer pricing 

In analysing the management board members’ and commercial proxies’ 

involvement structure, it is also important to consider transfer pricing 

regulations which may stipulate for the need to introduce an arm’s length 

fee for the services provided, and to prepare transfer pricing 

documentation. Given the fact that the definition of affiliated companies 

covers a wide range of entities, transfer pricing requirements may arise in 

many situations, notwithstanding the case where management board 

members or commercial proxies are employed in a different group 

company. 
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White list — a chance for more relaxed provisions after the first few 

weeks of sanctions  

Sanctions arising from the improper performance of obligations 
related to the so-called “white list” have been effective for over a 
month already. To avoid them, taxpayers have to meticulously 

verify whether the details concerning the bank accounts of their 
customers are consistent with the information found in the 
database of the Ministry of Finance. The white list, which is an 
electronic list of VAT taxpayers, is designed to facilitate due 
diligence on the one hand, but on the other hand, it is also an 

additional administrative burden. Ignoring the related requirements 
may result in making it impossible for the taxpayer to settle tax-

deductible expenses. However, seeing the scale of the problems 
which have resulted from the new regulations, the Ministry of 
Finance has decided to slightly relax them. The amendment bill is 
already being considered by the Sejm of the Republic of Poland. 
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Sanctions starting this year. 

From 1 January 2020 on, paying an invoice for a transaction worth more 

than PLN 15,000.00 to a bank account not featured in the list maintained by 

the Head of the National Revenue Administration (KAS) may: 

 make it impossible for the taxpayer to classify the payment as tax-
deductible expense to the extent in which it was made to an account 
not featured in the white list; 

 lead to joint and several liability for tax arrears of the supplier or 
service provider with respect to the part of the VAT proportionally due 

for the supply of goods or provision of services documented by the 
invoice paid to an account not featured in the white list. 

The taxpayer may avoid those sanctions, provided that they properly inform 

the head of the tax office competent for the issuer about the transfer. They 

should do so within three days from the transfer order being placed. 

The first few weeks have shown that one of the key problems that the 

taxpayers are facing is generating and archiving complete documentation 

confirming that the accounts of the respective customers were featured in 

the list as at the day of making the transfers. The market now features 

various tools which significantly improve this verification process. In opting 

for one of them, it is especially worth ensuring that it allows verifying the 

details provided by customers for mass payments (as some tools only verify 

one-off transfers). One should also need to know whether the tool 

automatically records notifications, results, and the time of the verification, 

and identifies those entities which are not active VAT taxpayers. A wider 

verification scope also complements other due diligence processes. 

Provisions concerning the White List to be revised — what changes 

should we expect?  

The amendment bill drafted by the Ministry of Finance concerns certain 

fields of application for the current provisions. It envisages that no 

sanctions should be imposed for payments to an account not featured in the 

white list if: 

 the taxpayer implements the split payment mechanism (which 
currently excludes joint and several liability for the suppliers’ or service 

providers’ VAT arrears but does not mitigate the risk that the taxpayer 
might not be able to classify the payment as tax-deductible under 
income tax laws); 

 the invoices document intra-Community acquisitions and supplies of 
goods as well as imports of goods and services settled within the 
reverse charge mechanism; 

 payments are made to accounts that are kept by banks or credit 
unions for their own operations or assignment purposes — if the 

taxpayer receives information on the status of such an account from 
the bank, credit union or invoice issuer that provides the details of the 
account. 

Furthermore, the time limit for the notification of a transfer to an account 

not featured in the VAT taxpayer list is to be extended to seven days. Such 

notifications will also have to be made to a different authority than now — 



Tax&Legal Highlights 

 

05 

 

the head of the tax office competent for the jurisdiction of the 

transferor. This should significantly facilitate this process. 

Under the bill, most of the changes will come into force on 1 April 

2020. Fortunately, the bill features favourable transitional provisions. 

Taxpayers will therefore be able to avoid sanctions and classify payments as 

tax-deductible for transfers made using the split payment mechanism since 

1 January 2020. 

Even though the legislative process is not over yet, companies may already 

consider implementing the split payment mechanism as a way to mitigate 

the risk of said sanction as an alternative to notifying the relevant 

authorities. 
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New MDR amendment bill — additional reporting obligations. 

Important changes to come into effect on 1 April 2020 

On 5 February 2020, the Council of Ministers presented the Sejm 
with a bill concerning the amendment of i.a. the Tax Ordinance and 

the Act on International Tax Information Exchange (parliamentary 

paper no. 208). It envisages an obligation imposed on the 
promoters, users, and intermediaries to report all cross-border tax 
schemes if the first step towards their implementation was made 
between 26 June 2018 and 31 March 2020 (even if the tax scheme 
has already been reported). 

 

The new provisions are to come into effect on 1 April 2020. 

 

Re-reporting cross-border tax schemes / Complementary reporting 

The bill stipulates that promoters, users, and intermediaries will be obliged 

to report all cross-border tax schemes if they made the first step 

towards their implementation in the period from 26 June 2018 to 31 

March 2020: 

a) promoters will have until 31 May 2020 to report the tax 

schemes;  

b) users — until 30 July 2020;  

c) intermediaries — until 31 August 2020. 

For this, they will have to use a new schema (XML logical structure), 

which will be applicable as of 1 April 2020. The template for the schema has 

not yet been published. 

 

This means that they are obliged to “re-report” the schemes using the new 
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XML schema. Furthermore, the intermediaries will also have to engage in 

retrospective, complementary reporting for those schemes which they 

have begun implementing within the period in question. 

 

The tax scheme numbers assigned up to 1 April 2020 to the 

respective cross-border tax schemes will become null and void. 

 

In the event that more than one entity is obliged to provide information on 

the cross-border tax scheme, the implementation of which began between 

26 June 2018 and 31 March 2020, and if such information is provided until 

31 March 2020, then it is “the entity which has provided the 

information in question to the Head of KAS beforehand” that will be 

responsible for re-reporting. 

Other changes 

The bill will also regulate special powers of attorney to act in MDR-

related matters — with the changes effective, they will also authorise 

people to act in other matters within this scope, unless the given power of 

attorney states otherwise. In principle, this is to dispel doubts as to whether 

separate powers of attorney should be established for each respective 

instance of MDR reporting. Furthermore, the special powers of attorney to 

act in MDR-related matters which have been established and have not been 

revoked before 31 March 2020 will automatically become such powers of 

attorney as described above. 

Other planned changes include: 

• the Head of KAS providing the relevant authorities in other EU 

Member States with information on cross-border tax schemes 

(within one month from the end of the quarter in which they 

receive the information in question);  

• altering a part of the act concerning specific hallmarks with 

respect to payments made to tax havens (with the new indent 2 

reading: “the recipient of the payment has the place of 

residence, registered office or management in the territory 

or in a country applying harmful tax competition, determined on 

the basis of secondary legislation issued under provisions on 

[PIT] and [CIT], and on the basis of the EU list of non-

cooperative jurisdictions for tax purposes, as adopted by the 

Council of the European Union);  

• providing the Minister of Finance with the right to delegate the 

performance of MDR-related obligations vested with the Head of 

KAS to other body within KAS. 

As evidenced by the legislative materials, the need to adopt the suggested 

amendments quickly is largely related to the proceedings instigated by the 

European Commission against Poland at the end of January with respect to 

the improper implementation of the DAC6 directive.   
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