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Czech Republic 

Digital tax in the Czech Republic 

At the end of April 2019, the Ministry of Finance of the Czech 

Republic announced its intention to introduce a draft bill on taxation 

of income from digital services by the end of May 2019. The Ministry 

seeks to start collecting tax on digital services in the Czech Republic 

in mid-2020. 

Following other European states, such as France, Spain or Italy, the Czech 

Republic decided to tax digital services on a national level after certain 

states had refused the European Commission’s proposals of a coherent EU 

approach to digital services taxation at the ECOFIN meeting held on 12 

March 2019 (note: adoption of a coherent approach requires an unanimous 

approval of all Member States). Let us remind you that the European 

Commission proposed two separate directives on digital services taxation a 

year ago (specifically on 21 March 2018), namely a proposal for a Council 

directive on the common system of a digital services tax on revenues 

resulting from the provision of certain digital services and a proposal for a 

Council directive introducing the institutes of a digital permanent 

establishment. 
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Czech solution 

Although the Czech concept of digital tax should be partly based on the first 

of the above-mentioned directives of the European Commission, by 

adopting a national solution the Czech Republic entirely changes its position 

declared in the past. In October 2018, the Czech Republic preferred a full 

scope solution at the OECD level and only accepted the European 

Commission’s proposal to introduce digital turnover tax as an interim 

solution. 

In the Czech Republic, digital tax should be imposed on income from 

selected Internet services (namely income from Internet advertising or 

income from the sale of data collected on digital interface users) that are 

provided by companies with their global turnover exceeding EUR 750 million 

in the Czech Republic. 

Discussions are underway to determine the minimum amount of turnover of 

a company providing the selected types of digital services in the Czech 

Republic in order to impose the tax on as many entities operating on the 

Czech market as possible. 

Based on its preliminary calculations, the Ministry assumes that digital 

services tax of 7% should increase the state budget by an additional CZK 5 

billion. 
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When do Businesses become Entitled to Interest Paid by the Tax 

Administrator 

Businesses often find themselves in a situation where they become 

entitled to interest as a result of the tax administrator’s actions or 

negligence. However, in practice, we often come across cases 

where the tax administrator does not pay the interest to the 

taxpayer at all or pays an amount that is lower than the one to 

which it is entitled by law or based on the administrative courts’ 

judicature. When should the entitlement to interest be claimed 

then? 

Interest on an Audited Excessive Deduction 

In auditing an excessive VAT deduction claim made, the tax administrator 

must be aware of the “cost” of the time devoted to the audit if it transpires 

that the payer’s assertions are true. The “cost” consists of interest on the 

VAT deduction, which, in some cases, may amount to 14% of the excessive 

deduction per year. 
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The issue of compensation, which is supposed to balance out the taxpayer’s 

financial disadvantage resulting from an unreasonably long audit of the 

excessive deduction, which would not have occurred if the excessive 

deduction had been immediately paid out, has undergone significant 

development in the past five years. However, interventions by 

administrative courts, namely regarding the amount of the interest, may 

continue to be expected, for which reason we recommend that you actively 

enforce your interest claim against the tax administrator. 

Interest on the Tax Administrator’s Unjustified Actions 

Another situation when a business may become entitled to interest as a 

result of the tax administrator’s actions or negligence is the issuing of an 

unlawful ruling. If the tax administrator had issued a payment assessment 

that was subsequently cancelled for unlawfulness or an incorrect 

administrative procedure, the taxpayer becomes entitled to interest on the 

incorrect determination of tax from the amount that it paid based on or in 

relation to the unlawful payment assessment during the period from its 

payment to its refund. The entitlement to interest on the tax administrator’s 

unlawful actions may also originate if the tax administrator applies an 

incorrect administrative procedure. 

At the annual rate of 14% or more depending on the Czech National Bank’s 

repo rate, the amount of interest on the tax administrator’s unlawful actions 

is not immaterial. 

Businesses most frequently become entitled to the interest if the court 

issues a ruling that revokes the financial administration’s ruling for 

unlawfulness, for example when the period for determining tax has expired, 

a legal regulation has been incorrectly applied or a payment security order 

has been cancelled. However, the business may also become entitled to 

interest on the tax administrator’s unlawful activities if the payment 

assessment is cancelled or amended as early as during the appellate 

proceedings, for example owing to an income tax overpayment arising from 

tax prepayments made. 

Interest on a Refundable Overpayment  

The tax administrator is obliged to refund a tax overpayment within 30 days 

from receiving a request for the refund. In respect of a VAT overpayment 

(excessive deduction), the period is 30 days from its assessment, i.e. the 

delivery of the payment assessment. In some situations, the deadline for 

refunding the overpayment is only 15 days, for example in respect of 

overpayment refunds resulting from the expiry of the payment security 

order or the tax administrator’s unlawful actions. 

If the tax administrator does not observe the deadline, the business 

becomes entitled to interest on the refundable overpayment also at 14% 

per year. To receive it, an application must be filed to the tax administrator. 

Therefore, in practice, situations may occur when the business makes an 

overpayment as a result of the tax administrator’s unlawful ruling (e.g., 

owing to the expiry of the period for determining tax) which the tax 

administrator fails to automatically refund to the business within 15 days, 

and the business must actively defend itself against the tax administrator’s 

incorrect procedure. Besides interest on the tax administrator’s unlawful 

actions, the business will also become entitled to interest on a refundable 

overpayment. The tax administrator may further exacerbate the situation if 

it does not automatically refund the interest on its unlawful actions, 

whereby the interest also becomes a refundable overpayment following its 
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allocation to the personal tax account and the tax administrator is obliged 

to refund it within 15 days. 

Knowing the regulations and judicature is worth the effort 

Therefore, it may be concluded that legislation compensates taxable entities 

for the tax administrator’s default and sanctions the tax administrator’s 

incorrect administrative procedures or unlawful rulings through interest that 

is applied to multiple situations. However, given the diversity of the 

situations, businesses that wish to enforce their rights must have a greater 

knowledge of legal regulations and the administrative courts’ judicature. 
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The Supreme Administrative Court on (in)dependence and 

(non)creation of permanent establishment 

The Supreme Administrative Court cancelled a rather disputable 

decision of the Regional Court in České Budějovice issued at the 

beginning of last year on the grounds of its unreviewability. It also 

stated several significant facts in its ruling (ruling 2 Afs 103/2018 – 

46) regarding the approach to assessing the criterion of an agent’s 

dependence, ie, the role of commentary in interpreting the Double 

Tax Treaty. 

The case dealt with quite a complicated situation. The tax administrator 

deduced that the Czech company ES (which considered itself to be a 

German tax resident based on its place of actual management in Germany 

and taxed the income achieved from the business activity in Germany in 

compliance with the provisions of the Double Tax Treaty concluded between 

Germany and the Czech Republic) generated the income from sources in 

the Czech Republic through a permanent establishment as a dependent 

agent. The permanent establishment in the Czech Republic was to be 

established by means of a contractual relationship with an unrelated Czech 

company MSV that provided various administrative and client services to ES 

as this company did not have any employees in the Czech Republic. 

The primary business activity of ES is the sale of work clothes and work 

aids and the tax administrator deduced that the activities performed by 

MSV for ES under a contract represented an independent and indispensable 

part of the business activities of ES, not just the activities of preparatory or 

auxiliary nature. Since MSV performed these services on a long-term basis 

and systematically (the contract was concluded for an indefinite period of 

time) and taking into account other circumstances (webpages in the Czech 

language, phone number and contact place in České  Budějovice), the tax 

administrator concluded that in this situation it was possible to see the 

intent to approach an unlimited number of clients with the aim of realising 

business deals there, ie, also profits. The Regional Court in its ruling 50 Af 

33/2017 – 32 confirmed the conclusion of the tax administrator. 

What about the Supreme Administrative Court 
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First, the Supreme Administrative Court stated that the decision of the 

Regional Court is unreviewable as it had stated inaccurate or misleading 

data in the substantiation thereof that did not correspond to the contents of 

the tax administrator’s file and findings. Subsequently, it gave a statement 

on the merit of the case – ie, on the construction of the Double Tax Treaty 

(DTT), and especially the relevant article dealing with the creation of 

permanent establishment through a dependent agent. 

Primarily, it gave a statement that a model treaty (and the commentary 

thereon)  can be used as additional means to interpret the DTT, whereby it 

is necessary that the interpretation corresponds to the text of the concluded 

treaty (through which it de-facto confirms the so-called historical approach 

to the interpretation of the commentary and model treaty): “The additional 

means of interpretation can undoubtedly also include the so-called OECD 

model treaty as a sample document based on which the relevant 

international convention was concluded between two particular countries 

(contracting parties). In this sense the model treaty can be, with a certain 

amount of simplification, compared to the explanatory memorandum of a 

bill of act. It is not a source of law but interpretation guidance on a 

retrospective deduction of the intent of contracting parties. As a matter of 

logic, such a purpose can be performed by the model treaty (and the 

commentary thereon) only provided the text of the model treaty in its 

decisive sections fundamentally corresponds to the text of a concluded and 

ratified international treaty.“ 

Subsequently, the Supreme Administrative Court engaged in assessing the 

creation of the permanent establishment. It stated that the provisions of 

Article 5(4) of the DTT expressly determined as one of the conditions of the 

qualification of a person as a dependent agent that such a person was not 

simultaneously an “independent agent” in which the court refers to the 

determination of independent agent pursuant to related Article 5 of the 

DTT. According to the Supreme Administrative Court, the tax administrator 

did not deal at all with the commentary on this article in its decision, it only 

stated that the “activity of MSV represented an independent and 

indispensable part of the business activities of the tax person that could not 

be considered the activities of preparatory or auxiliary nature or the 

activities of an independent service provider.” 

Referring to the interpretation of the commentary, the Supreme 

Administrative Court states that a certain person can be considered an 

independent agent, if it is independent of a company both legally and 

economically and, simultaneously, in acting on behalf the company, it acts 

in the normal course of its business. 

Specifically, the SAC states the most relevant criteria to assess the 

dependence: 

 Legal and economic independence of the agent depends on the 

scope of the obligations the agent has in relation to the company. If 

its activity is subject to detailed instructions and broad supervision 

by the company, such a person cannot be considered independent 

of the relevant company. 

 

 Another criterion is whether a business risk is borne by the agent or 

the company itself. The independent agent will not generally be 

subject to substantial control as regards the manner in which it 

performed work for the company. Also, it will not be subject to 

detailed instructions by its superior regarding the manner in which 

it is to perform the work. 
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 The fact that a principal relies on special skills and knowledge of the 

agent is a sign of independence. 

 

 Another factor that must be taken into account in assessing the 

question of independence is the number of principals to be 

represented by the agent. The independence is less probable, if the 

activities of the agent are, in the course of their performance or on 

a long-time basis, performed exclusively or almost exclusively for 

one company. To assess the question of whether the activities of 

the agent represent an autonomous business of this agent as part 

of which it bears risks and is rewarded for applying his business 

skills, it is necessary to take into account all facts and 

circumstances. If the agent acts as part of its normal business 

activity for multiple principals and none of them are a main principal 

from the perspective of the activities performed by the agent, the 

legal dependence can exist, if the principals act in agreement in 

controlling the activity of the agent performed on their behalf. 

Persons cannot be considered the persons acting as part of their 

common activity, if, instead of the relevant company, they perform 

the activities that, from an economic point of view, fall within the 

sphere of the company’s activity rather than in the area of their 

own business activity. 

Based on the above-mentioned the SAC concluded that the permanent 

establishment of  ES had not been created in the Czech Republic through a 

dependent agent and thus the Czech Republic is not entitled to the taxation 

of (a part of) profits of this company in compliance with Article 7 of the 

relevant DTT. 
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