
Tax&Legal Highlights 

 

01 

 

 

 

Tax&Legal Highlights  

Poland 

Statement on non-payment of withholding tax or application of 

preferential WHT rate. Are you ready to sign it? 

 

The most important WHT regulations are just around the corner - 

they take effect as from 01 July 2019. The Ministry of Finance has 

recently published interactive electronic WHT returns. The 

statement to confirm meeting the conditions for non-payment, 

exemption or preferential rate of WHT (WH-OSC) calls for particular 

attention. 

 

If, after 30 June 2019, a domestic entity makes a cross-border payment of 

dividends, interest, royalties or pays for a number of intangible services 

(over the limit of PLN 2 million per one contracting party), it has two 

options to choose from:  

1. to collect and pay withholding tax (WHT) at the standard 

domestic rate of 19% or 20% and leave it to the foreign 

contracting party to apply for a tax refund under the relevant 

procedure, or    

2. to ensure that the management board of the withholding agent, 

in practice the management board of the company making the 

payment, submits and signs the statements contained in the WH-
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OSC form, as this will allow the domestic entity not to charge 

WHT or to apply a preferential WHT rate. 

 

The statement and withholding tax  

The WH-OSC statement reads as follows:   

"I hereby declare that the withholding agent holds the documents required 

under the tax law to apply a tax rate, to apply a tax exemption or not to 

levy the tax on the basis of specific provisions or double tax treaties.  

I further declare that having conducted the check referred to in Article 

26(1) of the Act of 15 February 1992 on Corporate Income Tax, I have no 

knowledge justifying the assumption that there are circumstances excluding 

the possibility to apply a tax rate, to apply a tax exemption or not to levy 

the tax on the basis of specific provisions or double tax treaties, and 

specifically I have no knowledge of any circumstances preventing the 

fulfilment of the conditions referred to in Article  28b(4)(4) to (6) of the 

said Act. In the situation referred to in Article 26(7d)(2) of the Corporate 

Income Tax Act of 15 February 1992, I also declare that the statement 

referred to in Article 26(7a) of the said Act has been submitted by all 

required persons." 

 

As per the above, the management board of the withholding agent declares 

that WHT has not been collected or has been collected based on preferential 

rules, if the two conditions below are jointly met, i.e.: 

 the withholding agent, in compliance with the "due diligence" standard, 

has verified, collected and holds the required formal documents, in 

particular legal documentation concerning the regulated obligation 

(agreements, resolutions), tax documentation (the recipient's tax 

residency certificates, transfer pricing documentation) and bank 

evidence (copies of transfers or other forms of settlement), potentially 

also other documents, and  

 having checked all the circumstances of the payment made (also in 

accordance with the "due diligence" standard), the withholding agent's 

management board has no knowledge allowing it to assume that the 

recipient of the payment is not its beneficial owner. 

 

Who should submit the statement on non-payment of withholding 

tax or application of a preferential WHT rate?  

The statement should be submitted by all management board members of 

the entity that makes the payment and, in the absence of the relevant 

internal regulations, all of management board members bear the same 

responsibility. In particular, in the light of the newly introduced Article 56c 

of the Penal Fiscal Code, the fiscal penal liability is borne by the person who 

"provides untruth or conceals the truth in the statement concerning the 

exercise of due diligence when checking the grounds for applying a reduced 

rate or exemption or the statement concerning checking and holding 

documents to confirm the legitimacy of applying a reduced rate or 

exemption." 

 

Clearly, if an entity intends to submit the WH-OSC statement, it first 

needs to develop and implement all the required procedures of 

verification and documentation of the legitimacy of applying the 

relevant WHT rate, as well as introduce internal regulations to 

govern the liability of individual board members and key financial 

department personnel for tax matters. Please keep in mind that 

there is little time left before the new requirements become 

binding.  
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Contact details 

 

Aleksander Kot   

Partner Associate in Tax Advisory Department 

Tel.: +48 695 215 482 

E-mail: alkot@deloitteCE.com  

 

Paweł Komorowski   

Senior Manager in Tax Advisory Department 

Tel.: +48 662227654 

E-mail: pkomorowski@deloittece.com    

 

A new regulation on cash registers - changes also to apply cash 

registers now in use 

 

A new regulation of the Minister of Finance of 29 April 2019 on cash 

registers was announced on 30 April 2019. It concerns both the 

cash registers that are currently used and online cash registers. As 

per the regulation, the majority of the new rules came into force on 

01 May 2019.  

 

Online cash registers 

The VAT Act has introduced a new type of cash registers admitted to use as 

from 01 May 2019. At the same time, the VAT Act also allows VAT payers to 

continue using the old cash registers: dual-roll cash registers (a copy 

printed on paper) and cash registers with electronic copy functions. As a 

consequence of these changes, there was a need to issue a new regulation 

to lay down the methods of registering transactions and the terms of using 

online cash registers as well as the cash registers of the 'old' type. 

What's new? Selected changes concerning traditional cash registers  

The new regulation amends the principles of using cash registers and 

methods of keeping records regardless of which type of cash register the 

taxpayer uses. Below we discuss selected changes in this regard. 

Statement to confirm that the taxpayer has read and understands 

the rules of keeping records 

The regulation imposes a requirement for the person responsible for 

keeping records of sales with the use of a cash register at the taxpayer's to 

confirm having read the instructions and rules concerning proper record-

keeping and issuing fiscal receipts, as well as the consequences of non-

compliance with these obligations. In line with the Regulation, the person 

designated by the taxpayer to keep the records of sales will make a 

statement - in two identical copies - confirming that they have read and 

understood these rules and the consequences of non-compliance. The 

statement should be submitted to the taxpayer before the designated 

person starts the record-keeping activities - one copy will be passed on to 

the taxpayer, and the other will be kept by the person making the 

statement. There is no requirement to submit the statement to the tax 

office. With respect to the persons who started keeping the records before 

the effective date of the Regulation, the relevant statement will need to 

be made by 31 May 2019. A template thereof is attached as an Annex to 

the Regulation. 

mailto:alkot@deloitteCE.com
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Letter codes 

Under the Regulation, the fiscal cash register should attribute letter 

designations from 'A' to 'G' to the relevant tax rates as follows: 

 letter "A" - the tax rate of 22% or 23%,  

 letter "B" - the tax rate of 7% or 8%,  

 letter "C" - the tax rate of 5%,  

 letter "D" - the tax rate of 0%,  

 letter "E" - tax exemption,  

 letters "F" and "G" - other tax rates, including 0% (technical zero) in 

the case of sales of tourism services or supply of second-hand goods, 

works of art, collectors' items and antiques. 

The final deadline for allocating the above designations lapses on 

31 July 2019.  

Other selected changes 

 lack of obligation to issue a fiscal receipt to the buyer if records are 

kept using cash registers placed in automatic vending machines - on 

condition that the taxpayer provides the buyer with the possibility to 

view the data of a given transaction by displaying them on the 

automatic vending machine; 

 obligation to place the cash register display in a place where the buyer 

can read the displayed data;  

 introducing the possibility to change the entity providing cash register 

maintenance services without the need to obtain the consent of the 

entity running the main register maintenance services:   

 establishing a national list of authorised maintenance technicians. The 

list of service technicians will be maintained by the Head of the 

National Fiscal Administration;  

 separate rules concerning the obligation to issue and provide a receipt 

for the advance payment, depending on the advance payment type. In 

case of advance payments:  

1. received in cash (also by means of a payment card) - upon receipt 

of the cash,  

2. non-cash receivables received by mail, through a bank or a savings 

and loan cooperative (to the taxpayer's account) - immediately 

after the receivables are credited to the taxpayer's account, but 

not later than at the end of the month in which the receivables 

were credited to the account, and if the sale was made before the 

end of the month, not later than at the time of its making. 

What next? 
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First of all, the taxpayers selling goods and services registered with the use 

of cash registers should appropriately plan the process of carrying out their 

duty to ensure that the persons designated to keep the records of sales are 

familiar with the regulations concerning correct issuing of receipts and the 

consequences of non-compliance. In this respect it is also crucial to collect - 

by 31 May 2019 - the statements confirming that the persons responsible 

for keeping the records have read and understood the above-mentioned 

rules and consequences. Then the taxpayers need to make sure that all 

required procedures are in place to guide new employees responsible for 

keeping the records of sales through their obligations. 

Another pressing issue from the perspective of the provisions of the 

Regulation is to attribute correctly the VAT rates to the letter designations 

from 'A' to 'G' in the cash register - this should be done by 31 July 2019. 

Contact details 

 

Aleksandra Pacowska-Brudło   

Senior Manager in Tax Advisory Department 

Tel.: +48 601 084 926 

E-mail: apacowska@deloitteCe.com  

 

Krzysztof Kutek   

Manager in Tax Advisory Department 

Tel.: +48 22 511 05 64 

E-mail: kkutek@deloitteCE.com    

 

 

Planned changes to the list of excise goods. Reintroduction of 

excise duty and transportation package (SENT) obligations for 

products falling within CN code 3824 

 

The governmental legislative work on the so-called "fuel package 

2.0", i.e. the Act amending the VAT Act and some other acts 

(hereinafter: "Draft" or "Draft Act"), is now in progress. According 

to the current wording of the proposed regulations, as of 1 July this 

year certain products falling within CN code 3824 once again will be 

classified as excise goods. Apart from the obvious consequences 

arising from the excise duty regulations, this change will also 

impact the obligations linked with monitoring the transportation of 

goods under the SENT system (Transportation package). 

What is it all about? 

Fuel package 2.0 constitutes the next stage of implementing the regulations 

aimed to seal the Polish excise tax regime. In addition to the revolution 

linked with subjecting lubricating preparations to excise tax, which was 

discussed in the previous issue of our Excise Express, the Draft also 

proposes to impose the obligations resulting from the Excise Duty Act on 

certain new - though in a sense old - types of products.  

Among others, the Draft proposes to change the Excise Duty Act by adding 

the goods classified under the following CN codes:  3824 99 86, 3824 99 

92, 3824 99 93 and 3824 99 96 - other chemical products and preparations 

of the chemical or allied industries (including those consisting of mixtures of 

natural products) not elsewhere specified or included - to the catalogue of 

energy products, if they are intended for heating or propulsion purposes. At 

mailto:apacowska@deloitteCe.com
mailto:kkutek@deloitteCE.com
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the same time, the above products (apart from antirust preparations 

containing amines as active ingredients, composed of inorganic solvents, 

thinners for varnishes and similar products) are also to be included in Annex 

No. 2 to the Excise Duty Act containing the list of excise goods to which the 

excise duty suspension procedure applies and whose production should, as 

a rule, take place in a tax warehouse. 

What does this mean? 

In line with the explanatory statement accompanying the Draft, the 

rationale behind this change is to help resolve interpretative doubts 

concerning the excise goods (Chapter 38 of the Combined Nomenclature) 

intended for heating or propulsion purposes which may occur after the 

exclusion of the goods classified inter alia to code CN 3824 90 97 from 

Annexes Nos. 1 and 2 to the Act on Excise Duty (binding as of 1 January 

2019). As it turns out, the replacement (in a sense) of the above CN code 

with CN 3826 00 taking effect as of the end of 2018 has left only a small 

portion of products classified in 2009 as CN 3824 (until the end of 2018 this 

products constituted excise goods).  

The list of excise goods is now to be extended to include the goods that 

were removed from that catalogue at the end of 2018. It should be noted 

here that the Combined Nomenclature changes practically from year to year 

and the CN codes assigned to particular products in 2009 do not necessarily 

correspond to those in force, e.g. in 2018 - as is the case at issue. 

Regardless of the excise tax consequences, in accordance with the currently 

binding regulations on the transportation package (SENT), the goods 

classified under CN 3824 are subject to transport monitoring obligations 

only if they are excise goods listed in Annex 1 to the Excise Act. Given the 

fact that as of 1 January 2019 the products classified under CN 3824 were 

removed from the excise goods’ list, the entities trading in such goods could 

limit the scope of their activities related to monitoring the transport of such 

products by means of SENT. The changes in excise regulations contained in 

the Draft Act, which consist in reinstating the products under CN 3824 in 

Appendix No 1 - if they come into force - will result in subjecting the 

relevant CN goods to the SENT monitoring obligation once again. 

In addition - and it may prove to be equally important, subjecting the above 

products to the requirements of the transportation package (SENT) may 

result in imposing additional obligations on the entities trading in these 

goods, such as the duties linked, e.g. with the establishment of a user 

account and registration of the company with PUESC (Electronic Services 

Portal of the Customs Service) platform to enable submission of goods 

transportation declarations and confirmations of their receipt.  

What next? 

According to the planned amendments, selected goods under CN code 3824 

will be reclassified as excise goods, which may trigger additional excise duty 

obligations for a large number of trading companies. What is more, these 

goods - regardless of their purpose - may become subject to additional 

requirements arising from the provisions of the transportation package 

(SENT). In accordance with the proposed regulations, the above changes 

are scheduled to enter into force already as of 1 July 2019. 



Tax&Legal Highlights 

 

07 

 

In anticipation of the Amendment, we recommend that all entrepreneurs 

that handle the products classified under CN 3824 in their business 

operations should start preparing for the changes in advance, e.g. by (i) 

carrying out the necessary analysis of the potential impact of the new 

regulations on their businesses, and (ii) taking the appropriate steps to get 

ready in case the legislative work accelerates. It may prove beneficial to 

launch certain processes even today to allow the company to continue its 

operations in the current scope and without detriment under the new 

legislative regime. 

Contact details 

Anna Wibig   

Senior Manager in Tax Advisory Department  

Tel.: +48 609 038 427 

E-mail: awibig@deloitteCE.com  

 

Mateusz Jopek   

Manager in Tax Advisory Department 

Tel.: +48 668 825 804 

E-mail: mjopek@deloitteCE.com  

 

 

Excessive loss exempt from excise duty also before 19 September 

2018. Supreme Administrative Court's ruling  

 

The grounds for the judgement of the Supreme Administrative Court 

(NSA) of 20 February 2019 were published a few days ago. In the 

judgement the Court holds that imposing taxation on natural losses 

that exceed the acceptable standards established for a given entity 

is in breach of Article 7(4) of Directive 2008/118/EC. 

What is it all about? 

The case examined by the Court concerned the decision issued by the Head 

of the Customs Office in Katowice in June 2015. The Customs Office set the 

taxpayer an acceptable loss standard for beer production losses at 20%, i.e. 

the maximum level resulting from the Regulation of the Minister of Finance 

of 24 February 2009 on maximum standards for acceptable losses and 

acceptable standards for the consumption of excise goods (Journal of Laws 

of 2014, item 1526). However, in the application for the decision, the 

taxpayer had indicated that the natural losses occurring in the beer 

production amounted to 35.06%, as a consequence of the specific 

production process and the physical and chemical properties of the product. 

In the second-instance proceedings, on 20 February 2019, the Supreme 

Administrative Court (NSA) ordered that excise duty on natural losses was 

inconsistent with Article 7(4) of Directive 2008/118/EC. According to the 

statement of reasons accompanying the judgement, the Polish legislator 

implemented normative solutions concerning exclusion of natural losses 

from taxation into the domestic legal system in a defective (incomplete) 

manner because of the failure to extend the tax exemption to natural losses 

exceeding the natural losses indicated in the decision determining the 

amount of losses exempt from taxation.  

The Supreme Administrative Court holds in the judgement that the 

company, being an excise tax payer, is entitled to invoke the provision of 

mailto:awibig@deloitteCE.com
mailto:mjopek@deloitteCE.com
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Article 7(4) of Directive 2008/118/EC in order to object against the national 

law that is inconsistent with the EU regime in such a way that it limits the 

exemption of natural losses to the amount indicated in the administrative 

decision. NSA also stresses that the taxpayer is burdened with the 

obligation to prove the volume of the losses caused during the production 

process and to confirm the natural character of such losses.  

What does this mean? 

As a result of the activities of the European Commission, the provisions of 

the Act of 20 July 2018 amending the Excise Duty Act and the Customs Law 

Act (Journal of Laws of 2018, item 1697) came into force on 19 September 

2018. On the grounds of these amendment The losses of excise goods 

exceeding the standards for acceptable losses applicable to a given entity 

can be exempt from excise tax, however, only up to the amount equal to 

the actual losses of these goods and if the entity concerned proves the 

natural character of the losses resulting from the characteristics of the 

goods. 

Nonetheless, in line with the thesis of the judgement in question, excise tax 

payers were entitled to use that exemption even before the relevant 

provision was added to the Act, because they could directly invoke the 

relevant EU directive. It is the first NSA's judgement issued after the 

regulations concerning exemption from excise duty of the so-called natural 

losses were amended which breaks the previous negative line of rulings. 

In addition please note that the findings of the judgement may also apply to 

other types of excise products, as they do not only concern beer and 

alcoholic beverages.    

What next? 

Taxpayers who have paid excise tax on the losses of excise goods due to 

exceeding the loss standards before 19 September 2018 may contemplate 

the possibility of applying for a statement of excise duty overpayment and a 

refund. Nevertheless, it should be remembered that the burden of proving 

the natural character of the losses rests with the taxpayer. 

Contact details 

Anna Wibig   

Senior Manager in Tax Advisory Department  

Tel.: +48 609 038 427 

E-mail: awibig@deloitteCE.com  

 

Mateusz Jopek   

Manager in Tax Advisory Department 

Tel.: +48 668 825 804 

E-mail: mjopek@deloitteCE.com  

 

Possibility of extending tax exemption to all income on the basis of 

the support decision. Favourable interpretative practice for 

entrepreneurs operating within the Polish Investment Zone. 

 

The Director of National Fiscal Information Service has recently 

issued a number of individual tax rulings that confirm the possibility 

mailto:awibig@deloitteCE.com
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of exempting from income tax, on the basis of the decision on 

support, of all income derived from the activities specified in the 

relevant support decision and conducted in the area indicated 

therein, up to the limit of the state aid granted.    

By issuing such rulings the Director of the National Fiscal Information 

Service has confirmed the lack of restriction to use the exemption only with 

respect to the income generated by the new investment. Considering these 

recent individual tax rulings it may be inferred that the so-called project 

approach according to which only the income related to a given initial 

investment can be subject to CIT/PIT exemptions has not been followed.  

The necessity to apply the project approach (or lack thereof) was one of the 

issues that aroused the greatest interest among entrepreneurs, both during 

the legislative work on the Act of 10 May 2018 on supporting new 

investments (which introduced the so-called Polish Investment Zone) and 

after the said Act was adopted. Despite the clear declarations made by the 

legislators at the stage of Parliamentary Committees, there were no simple 

guidelines from the authorities granting support as to whether all income 

obtained in the area indicated in the support decision and derived from the 

business activity defined in the support decision or alternatively, only the 

income obtained from the investment constituting the basis for issuing the 

decision (e.g. exclusively the income generated using the machinery and 

equipment purchased as part of the investment) could be exempted from 

tax on the basis of the given support decision. 

This issue is especially important for the investments that are carried out 

within existing facilities, for example those that consist in increasing the 

production capacity of a plant. In such a case the calculation of the profits 

or losses from exempted activities is very difficult and involves a high risk 

of being challenged by tax authorities. Moreover, the difference in the 

amount of the income derived from all activities falling within the scope of 

the support decision and the amount of the income linked only with certain 

selected assets could be significant. 

Individual tax rulings – no project-based approach 

Considering that this issue is of key importance for the correct calculation of 

the value of the exempt income, many entrepreneurs decided to apply for 

an individual tax ruling decision to confirm lack of obligation to apply the 

project approach.  

In response, the Director of the National Fiscal Information Service has 

recently issued a number of individual tax rulings confirming the possibility 

to exempt from income tax - on the basis of the support decision - all 

income obtained from the activities covered by the decision and conducted 

in the area specified therein, up to the limit of the state aid granted.  By 

implication, as confirmed by those individual tax rulings, the Director of the 

National Fiscal Information Service did not apply the project approach.  

The above conclusion is corroborated by the individual tax ruling decision of 

the Director of the National Fiscal Information Service issued on 19 April 

2019, file No. 0111-KDIB1-3.4010.69.2019.1.MO and the individual tax 

ruling of the Director of the National Fiscal Information Service of 9 April 

2019, file No. 0112-KDIL3-3.4011.96.2019.1.AM. 

Practical implications 

https://www2.deloitte.com/pl/pl/services/Podatki/ulga-podatkowa-nowe-inwestycje.html
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These individual tax rulings should significantly contribute to increasing the 

interest in obtaining support decisions in connection with the plans to carry 

out brownfield investment projects. It would not be so if the project 

approach were to be applied, because then the actual possibility of taking 

advantage of the new relief would be significantly limited.  

It should be noted here that in the past, the interpretative authorities often 

tended to change their approach to using tax exemptions to the 

disadvantage of the taxpayer, despite the uniform interpretative practice 

followed in the given respect. Therefore, all interested parties should closely 

monitor the individual tax rulings on an ongoing basis, or they should 

themselves consider the possibility of submitting an application for an 

individual tax ruling in their case.  

Contact details 

Marek Sienkiewicz   

Partner Associate in Tax Advisory Department 

Tel.: +48 693 074 875 

E-mail: msienkiewicz@deloittece.com  

 

Bartłomiej Węgrzyn   

Senior Consultant in Tax Advisory Department 

Tel.: +48 12 394 43 51 

E-mail: bwegrzyn@deloittece.com  

 

Sebastian Galant   

Consultant in Tax Advisory Department 

Tel.: +48 12 394 43 46 

E-mail: segalant@deloittece.com  

 

 

GDPR: Sector-specific legislation is already in force! General 

changes introduced by the Act, changes to the Act on Insurance and 

Reinsurance Activity and the Act on Consumer Rights  

 

Sector-specific legislation implementing GDPR entered into force on 

4 May 2019. Its main task is to align nearly 170 acts of law with the 

requirements of the EU data protection regulation. What changes to 

expect?    

 

Changes to nearly 170 legal acts came into force as form 4 May, introduced 

by the so-called Sector-specific legislation, i.e. the Act of 21 February 2019 

amending certain acts to ensure compliance with Regulation (EU) 2016/679 

of the European Parliament and of the Council of 27 April 2016 on the 

protection of natural persons with regard to the processing of personal data 

and on the free movement of such data, and repealing Directive 95/46/EC 

(General Data Protection Regulation, GDPR). The idea behind the Sector-

specific legislation is to adapt the Polish law to the requirements of the EU 

Regulation. 

Amended laws 

The Sector-specific legislation introduces amendments to the following acts 

of law: Labour Code, Banking Law, Act on the Bank Guarantee Fund, 

Deposit Guarantee Scheme and Compulsory Restructuring, Insurance and 

mailto:msienkiewicz@deloittece.com
mailto:bwegrzyn@deloittece.com
mailto:segalant@deloittece.com


Tax&Legal Highlights 

 

11 

 

Reinsurance Activity Act, Act on Electronic Provision of Services, 

Telecommunication Law, Trading in Financial Instruments Act, Consumer 

Rights Act, and the Prevention of Money Laundering and Terrorist Financing 

Act; certain amendments also concern Polish healthcare regulating acts. 

Issues subject to changes  

According to the explanatory statement accompanying the draft Act, the 

amendments introduced by the Sector-specific legislation are aimed to 

adapt the Polish legal system to the requirements of the Regulation, inter 

alia, by removing the provisions that are inconsistent with GDPR or that 

duplicate the solutions implemented by GDPR; the Sector-specific legislation 

also introduces certain restrictions concerning GDPR pursuant to Article 23 

of the Regulation. It should be stressed that some of the changes are 

fundamental in their character, while others are merely cosmetic ones.  

Specifically, the changes concern the scope and manner of performing the 

disclosure duty, obtaining the consent, profiling, and exercising the rights of 

data subjects. In addition, specific provisions that form a legal basis for 

data processing have also been introduced. 

Changes in the insurance sector  

According to the new wording of the Act on Insurance and Reinsurance 

Activity:  

a) the insurance company will be able to process personal data, 

including the personal data covered by the insurance secrecy 

obligation, in the case of a justified suspicion that an offence has 

been committed to the detriment of the insurance company, in 

order and to the extent necessary to prevent the offence;  

b) Article 15 of GDPR grants the data subject the right to obtain from 

the controller a confirmation whether his or her personal data are 

being processed, and if so – the data subject is entitled to access the 

data and obtain the information indicated in the Regulation; 

however, the insurance company is not obliged to abide by the right 

of access rule to the extent necessary for the proper implementation 

of the tasks related to the prevention of money laundering and 

terrorist financing and the prevention of crimes; 

c) a definition of profiling and a provision constituting a legal basis 

for making individual decisions based on automated processing, 

including the profiling of personal data in order to assess the 

insurance risk has been introduced into the Act on Insurance and 

Reinsurance Activity; unlike the banking sector, decisions based on 

automated processing will be made only on the basis of a closed 

catalogue of categories of personal data indicated in the Act on 

Insurance and Reinsurance Activity;  

d) the amended Act on Insurance and Reinsurance Activity allows the 

insurance company to directly process the data concerning the 

health of the insured or the persons authorised under the insurance 

agreement, contained in insurance agreements or statements made 

prior to the conclusion of the insurance agreement, respectively, in 

order to assess the insurance risk or to perform the insurance 

agreement, insofar as it is necessary depending on the purpose and 

type of insurance;  
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e) significant changes have also been introduced in the scope of the 

insurance company's duties to obtain the written consent; 

specifically, the written consent will not be required for the transfer 

between insurance companies of personal data of the persons 

insured, policyholders and those intending to conclude an insurance 

agreement, where such data is needed for credit risk assessment and 

data correctness assessment (Article 39 (1) of the Act on Insurance 

and Reinsurance Activity), and in the case of acquisition of 

information on the circumstances related to the assessment of 

insurance risk and verification of the data provided by the person 

concerning the health condition, determination of the right to 

benefits under the concluded insurance contract and the amount of 

such benefits - by the insurance company from entities performing 

medical activities which provided health services to the insured or the 

person on whose account the insurance agreement is to be concluded 

(Article 38 of the Act on Insurance and Reinsurance Activity). 

Micro-entrepreneurs - compliance with the disclosure duty  

The duty to provide the data subject with the information related to the 

processing of his or her personal data is counted among the key obligations 

imposed on entrepreneurs under GDPR. Such information may be provided 

(depending on the situation) in writing, electronically or orally. In practice 

however, entrepreneurs have many doubts as regards the manner of 

fulfilling the disclosure duty.   

The Sector-specific legislation provides certain simplified procedures for 

micro-entrepreneurs1 in respect of their disclosure duties. In line with 

Article 4a of the Act on Consumer Rights2, a micro-entrepreneur (being a 

personal data controller) fulfils the disclosure obligation referred to in Article 

13 of GDPR by displaying the relevant information in a visible place at the 

business premises or by making it available on its website. This solution will 

certainly enable micro-entrepreneurs to cut the costs of complying with the 

disclosure requirements. Nonetheless, it should be kept in mind that the 

above-mentioned manner of fulfilling the disclosure obligation is permitted 

only if the personal data has been collected directly from the data subject. 

The above simplified procedure is excluded if special categories of data are 

processed and if the data subject is not in a position to read the information 

on the website or at the business premises of the entrepreneur. 

Footnotes: 

1) Microentrepreneur within the meaning of Article 7.1.1 of the Entrepreneurs' Law of 6 March 2018 (Journal of 

Laws of 2018, item 646) is an entrepreneur which or who in at least one of the two last financial years fulfilled 

jointly the following conditions: a) had an average annual employment of less than 10 and b) showed an annual 

net turnover from sales of goods, products and services and from financial operations of no more than a PLN 

equivalent of EUR 2 million, or a balance-sheet assets total prepared as at the end of either of these two years of 

no more than a PLN equivalent of EUR 2 million.  

 
2) Act on consumers' rights of 30 May 2014. (Official Journal of 2014, item 827, as amended); 

Contact details 

Agata Jankowska-Galińska   

Attorney at Law, Senior Managing Associate 

Deloitte Legal  



Tax&Legal Highlights 

 

13 

 

Tel.: +48 728 459 605 
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Directive that protects whistleblowers  

 

On 16 April 2019 the European Parliament voted in favour of an EU 

law to protect whistleblowers. Now member states are obliged to 

implement its provisions in their national legal systems.  

 

According to the common understanding of the term, a whistleblower is 

an employee of an enterprise who exposes any illegal or dishonest activities 

of the employer. The term first appeared in the United States and is used 

there especially in the context of reporting irregularities in financial 

institutions or corporations. The United States, Australia and Canada have 

introduced laws that grant wide-ranging protection to whistleblowers 

because of the retaliatory actions from their employers. The EU Directive 

is therefore a response to the urgent need to regulate the issue of 

whistleblowers under the European law.   

An employee, a self-employed person, a partner or a shareholder in a 

company, a person in a management position, a person working under the 

supervision and direction of contractors, subcontractors and suppliers, a 

trainee if he or she becomes aware of irregularities in the course of 

recruitment or a former employee can all become whistleblowers. A 

whistleblower will qualify for protection provided that he or she has 

reasonable grounds to believe that the information reported is true and 

they have reported the information in accordance with the procedures laid 

down in the Directive. As per the Directive, any institution, whether 

public or private, employing at least 50 people, will have to 

implement a procedure for reporting on breaches or workplace 

abuse. 

The Directive introduces three procedures for reporting irregularities: 

 an internal procedure within the organization; 

 an external procedure consisting in reporting irregularities directly to 

the State authorities; and 

 a procedure of public disclosure of infringements, e.g. in the media.  

The Directive also provides for a number of legal measures to protect 

whistleblowers.  Among other things, whistleblowers reporting irregularities 

to public authorities will be guaranteed anonymity. Member States will have 

to ensure that whistleblowers are adequately protected against retaliation. 

In case a whistleblower files a justified claim for damages, the court will 

presume that the damage resulted from retaliatory actions taken by the 

employer, and the employer will have to prove that they have not taken 

mailto:ajankowskagalinska@deloittece.com
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illegal retaliatory action. Natural or legal persons who interfere with the 

reporting, retaliate against whistleblowers or violate confidentiality 

obligations will be penalized.  

It is worthwhile to point out here that Polish regulations to protect 

whistleblowers are now in the process of being drafted. The draft version 

of the Act on liability of collective entities which was tabled for the 

Sejm discussions on 10 January this year is an example of such a law. 

According to the draft Act on liability of collective entities, an employee, a 

member of the entity’s body or any other authorised person can become a 

whistleblower. The governing bodies of collective entities, in particular the 

management bodies (e.g. the management board of the company) will be 

obliged to clarify the irregularities reported. The obligation to clarify will 

concern any report indicating: 

 suspected preparation for, an attempt or commission of a prohibited 

act; 

 breach of obligations or abuse of powers by the collective entity's 

authorities or other persons listed in the Act acting in the name, on 

behalf or for the collective entity;  

 the failure of such persons to exercise due diligence; or 

 irregularities in the organisation of the collective entity's activities 

which could lead to a criminal offence.  

If the governing body of the collective entity does not conduct investigation 

or does not remove the breach, the court may impose a fine of up to PLN 

60 million. 

 

The governing bodies of the collective entity are also obliged to prevent 

retaliation against the whistleblower. A whistleblower who has been made 

redundant will be able to demand reinstatement or compensation if the 

information they have reported is reasonable and could have prevented the 

commission of an offence or could have helped detect the offence more 

quickly. The compensation will be equal to the whistleblowers' three 

months' salary, but in justified cases the court may award compensation for 

the entire period of the whistleblower being unemployed. 

The Act on Counteracting Money Laundering and Terrorist Financing 

which has been in effect since 13 July 2018 also provides for an 

obligation to introduce whistleblowing procedures, protection of 

whistleblowers and penalties for violating the provisions concerning 

them. 

The said Act regulates only the reporting linked with money laundering and 

terrorism financing. As per the Act, entrepreneurs carrying out activities 

that involve an increased risk of recognising money laundering or terrorism 

financing transactions, such as financial institutions, brokerage houses, 

accounting firms, tax advisors or lawyers, are obliged to introduce 

appropriate procedures in this respect - such entrepreneurs are referred to 

in the Act as "obliged institutions". 
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It should be observed here that the Office for Competition and Consumer 

Protection has set up communication channels for individuals who are in 

possession of information about competition-restricting practices. The 

person reporting on breaches can communicate with the Office for 

Competition and Consumer Protection anonymously, through an 

intermediary or personally.   

A similar solution has been adopted at the EU level - it is possible to openly 

or anonymously report information on cartels and practices restricting 

competition directly to the European Commission.    
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