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Withholding Tax (WHT). New rules of criminal liability
Certain significant amendments concerning withholding tax take
effect as from 2019. It is worthwhile to have a closer look at them,
considering that parallel changes have been introduced into the
penal fiscal code too.
New types of offences - furnishing untrue information in withholding
tax declarations (WHT)
New Article 56d has been added to the Penal Fiscal Code which provides for
criminal fiscal liability for furnishing untrue information (concealing the truth)
in selected declarations related to the new Withholding Tax (WHT) rules.
Article 56d imposes stringent sanctions, its purpose being to additionally
secure the reliability of the statements submitted and, by implication, the
correctness of applying preferential tax principles.
The new provision imposes criminal liability for furnishing untrue information
in the statements submitted in order to benefit from the preferential
withholding tax regime at the moment of the payment (the relief at source
mechanism), i.e.:
01

Tax&Legal Highlights
February 2019

Tax&Legal Highlights




untrue information in the statement of the remitter concerning
holding documents and checks of the eligibility for applying a reduced
rate, exemption or non-collection of the tax, and
untrue information in the statement of the remitter or the taxpayer
as to the truthfulness of the facts presented in the application for the
tax authorities' opinion on the applicability of the withholding tax
exemption.

Fiscal penal sanctions will also be imposed for furnishing false information
(concealing the truth) in the taxpayer's (or potentially also remitter's)
statement as to the truthfulness of the facts presented in the tax refund
application, where the remitter has collected the tax without applying a
reduced rate or the exemption.
Sanctions and withholding tax
Article 56d of the penal fiscal code prescribes the same penalties as in the
case of commission of the most serious fiscal offences (avoidance of taxation
- Article 54 of the Penal Fiscal Code, tax fraud - Article 56 of the Penal Fiscal
Code, extortion of tax - Article 76 of the Penal Fiscal Code), i.e. a fine and
imprisonment of up to 5 years.
We cannot rule out that in practice, the above regulations will be applied
concurrently with other penal norms, in particular those concerning
fraudulent tax refunds (Article 76 of the Penal Fiscal Code), non-collection of
tax by the remitter (Article 78 of the Penal Fiscal Code), the provisions of the
Penal Code with respect to frauds committed to the detriment of the State
Treasury (Article 286 of the Penal Code), or making false statements (Article
233 § 6 of the Penal Code).
Withholding tax and responsibility of management board members
In line with the new withholding tax regime, statements submitted to
confirm holding documents and completion of the relevant checks for the
purpose of preferential withholding tax treatment should be signed by the
head of the unit (members of the management board). At the same time, the
possibility of filing such a statement by a proxy has been expressly excluded.
The above implies that, as a rule, the criminal fiscal accountability for false
data in the aforesaid statements burdens the company's management
board members. However, it should be kept in mind that the criminal
liability is based on the principle of wilful misconduct, which means that in
order for a person to be held criminally liable, it is necessary to prove not
only that the statement is defective, but also that the person wanted to
commit a prohibited act (make a false statement) or, by providing for such a
possibility, agreed to it.
It should be observed that in practical terms, filing such statements requires
familiarity with the tax law regulations, including international tax law, the
practice of applying the law, as well as making specific factual findings and
legal assessments. From the viewpoint of criminal liability it is crucial to
determine whether in such conditions a given member of the management
board was aware of or agreed to the fact that the statement signed by him
or her contained untruth.
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The above is analogous to situations known from the case law, where tax
returns are drawn up by persons within the organization who specialize in tax
settlements, and then, in accordance with the rules of company
representation, they are signed by a member of the management board. In
such circumstances the courts tend to assume that the mere fact of signing
the return does not prejudge the criminal liability of the board member.
Taking into account that the newly introduced tax regulations are fairly
complex, companies should contemplate the possibility of introducing
compliance procedures and internally regulate the way in which the
withholding tax process is organised so to limit the risk of criminal liability in
the event of the truthfulness of their statements being questioned. In
particular, such procedures should ensure that appropriate tasks are
assigned to competent persons and define the rules of supervision
over the performance of these tasks, so as to avoid - as far as possible
– sanctions for commission of prohibited acts.
Contact details:
Marek Gizicki
Director, Tax Advisory Department
tel.: +48 (22) 348 38 78
e-mail: mgizicki@deloitteCE.com
Aleksandra Grudzińska
Manager in Deloitte Legal
Tel.: +48 22 348 36 43
e-mail: agrudzinska@deloitteCE.com

New withholding tax (WHT) rules. Clarifications provided by the
Ministry of Finance – what to pay attention to regarding withholding
tax (WHT) before 01 July 2019
During the consultations held on 04 February 2019, the Ministry of
Finance (further called: MOF) started clarifying the doubts raised so
far regarding new provisions on the so-called withholding tax
(WHT). The general conclusion is that various circles voice a great
number of concerns, and MOF does not yet have a consensus view
on many issues. Nonetheless, MOF declared that it would publish
draft clarifications at the beginning of March, to be followed by
further consultations in writing the final version of which would be
announced in April.
New withholding tax regulations
The coming into force of new withholding tax rules (i.e. regulations
introducing the new principle of withholding and potential subsequent
refund of WHT on payments above the annual limit of PLN 2 million made to
a given foreign entity) was to be postponed until 30 June 2019, and in
some cases even until 31 December 2019.
However, during Monday's consultations, the representatives of
MOF stressed that the postponement concerns only the entry into
force of the technical obligation to collect and pay the tax (or
submit the relevant declaration), whereas the new extended formal
requirements to use the withholding tax exemption or reduced WHT
rates already apply to payments made after 01 January 2019.
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Due diligence and WHT
First of all, MOF confirmed that the aforesaid postponement of certain
new WHT regulations does not release taxpayers from the duty to
exercise "due diligence" when verifying the grounds for applying
exemptions or reduced rates to payments made after 01 January 2019. In
other words, from the very beginning of the year taxpayers are under an
obligation to demonstrate and document that they exercised "due diligence"
before withholding tax on payments made to a foreign entity.
Moreover, MOF also pointed out that the requirement to identify the
beneficial owner of the sums due (according to the new extended definition)
already applies and it may, in addition to interest or royalty payments, in
certain situations also concern payments of dividends or remuneration for
intangible services. In practice, this may prove to be a significant problem
in the case of payments to holding companies, intra-group financing
entities, cost sharing payments or even payments to shared service centres
situated outside Poland.
In view of these guidelines, entities making payments abroad
should review such payments as soon as possible (without waiting
until 1 July) from the perspective of the impact of the new
withholding tax regulations on their tax position. It is also
recommended that such entities adapt their procedures to the new
documentation obligations, in particular those concerning the
obligation to proceed with "due diligence", prior to making the
payments.
Another important piece of information is that companies with the so-called
shifted tax year should not expect to delay the application of the new
withholding tax regulations until their next tax year, as opposed to what
was suggested in the draft regulations.
Taxpayers that consider submitting a request for an opinion on the
legitimacy of applying the withholding tax exemption in order to secure
their tax policy should not wait too long either. The relevant procedure will
last about 6 months, and in practice, if the tax authorities are deluged with
such requests, it may take even longer. What is more, entities that plan to
make significant payments abroad (e.g. dividends) in the second half of the
year should also consider applying for an opinion of this kind right away.
The new WHT regulations have been publicly discussed for several weeks
now. Unfortunately, even after the first clarifications of MOF, doubts are still
growing. That is why we will do our best to keep you posted about the
most important developments in the area (including those resulting from
consultations with the Ministry of Finance) right until 01 July 2019.
Contact details:
Robert Nowak
Partner in Tax Advisory Department
Tel.:
e-mail: rnowak@deloittece.com
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Tel.: +48 22 511 08 59
e-mail: pzarski@deloitteCE.com
Paweł Komorowski
Senior Manager in Tax Advisory Department
Tel.: +48 662227654
e-mail: pkomorowski@deloittece.com
Izabela Staszewska-Kula
Manager in Tax Advisory Department
Tel.: +48 22 511 09 82
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GDPR: video surveillance under scrutiny
President of the Personal
inspections at employers.

Data

Protection

Office

announces

On 24 January 2019 the President of the Personal Data Protection Office
published the "Annual plan of sectoral inspections for 2019". The inspections
to be carried out by the Personal Data Protection Office this year (PDPO) will
concern, among others, the processing of employees' personal data by means
of video surveillance.
Video surveillance at workplaces
The processing of employees' personal data through the use of video
surveillance in the workplace is regulated in detail in Article 222 of the Labour
Code. The Labour Code allows the use of video surveillance by the employer
only when it is necessary to ensure the safety of employees, protection of
property, production control or to maintain secrecy of the information the
disclosure of which could expose the employer to damage. In consequence,
video surveillance cannot be used for other purposes than those listed in the
Labour Code, e.g. assessment of employees' performance on that basis is
disallowed. This is one of the basic requirements imposed as regards video
surveillance, and the employer should make sure that the recordings from
the cameras installed within the workplace are used only for the purposes
specified in the Act (for example, they cannot be used as a justification for
the decision to promote an employee, to grant or not to grant a bonus).
Employers should also remember that their use of video surveillance must be
necessary for the purposes mentioned above.
As a result, video monitoring can only be used when accomplishing each of
the set purposes in a different, less intrusive way would be ineffective or
impossible. This rule also applies to the scope of the collected data (e.g. the
resolution of recordings, number of cameras, etc.), which should not go
beyond what is necessary.
Information about video surveillance
The employer is obliged to notify its employees about introducing video
surveillance. For that purpose, the employer should make available at the
monitored location full information about the surveillance applied, including
all elements required under Article 13 of the GDPR. Prior to launching video
surveillance, the employer should mark the rooms and the monitored
premises in a visible and clear manner by means of appropriate marks or
sound announcements. Please keep in mind that in principle, video
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surveillance should not cover sanitary facilities, changing rooms, canteens,
smoking rooms and the premises made available to the company's trade
union organisation. Furthermore, the employer is obliged to notify employees
about the implementation of video surveillance in a manner adopted at the
employer and no later than 2 weeks before it becomes operational. Each time
a new employee is hired, the employer is obliged to provide him/her with
information in writing about the purposes, scope and manner of using video
surveillance. What is more, the purpose, scope and the manner of applying
surveillance should be determined in the collective labour agreement, work
regulations or in an official announcement.
As a consequence of the above, employers need to make sure that their
documentation relating to video surveillance is complete, has been adopted
in a correct manner, and that all individuals who can be captured in the video
surveillance records have received sufficient information in that respect.
Period of storing video recordings
The period of storing video recordings is set by the Labour Code and it cannot
exceed 3 months from the day of making the recording. Upon the expiry of
that period, the recordings of image obtained as a result of video surveillance
should be destroyed, the only exception being when the image recordings
constitute evidence in proceedings conducted under law. In such a situation
the three-month period is extended until the time of final and valid
completion of the proceedings.
Data-protection impact assessment
Where the processing of personal data by means of video surveillance may
cause a high risk of infringement of the rights or freedoms of natural persons,
it is necessary to carry out a data protection impact assessment (DPIA). This
will be the case, inter alia, when publicly accessible locations are monitored
systematically and on a large scale. However, according to the list of
processing operations requiring an impact assessment which has been drawn
up by the President of the Personal Data Protection Office, DIPA is not
required concerning video monitoring systems in which the image is recorded
and used only for the analysis of incidents of law infringement. Nonetheless,
the above exclusion may sometimes be questioned, because both the list
published by the President of the Personal Data Protection Office and the
guidelines of the European Data Protection Board indicate that a prior data
protection impact assessment should be carried out in the case of systematic
monitoring of employee behaviour.
On the other hand, it is certain that an impact assessment will be required if
the video surveillance applied by the employer permits automatic image
analysis allowing for unambiguous identification of the persons being
monitored. The use of the special technical methods that make it possible to
identify the recorded persons causes that the image being processed falls
within the scope of the definition of biometric data which is a specific category
of personal data and which triggers the requirement to fulfil additional
processing-related obligations.
Administrative penalties
There are severe administrative penalties for non-compliance with the
regulations. If personal data processing irregularities are detected in the
course of an inspection, the President of the Personal Data Protection Office
may impose a fine of up to EUR 20,000,000, and in the case of companies 06
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up to 4% of the total annual worldwide turnover of the previous financial
year.
Contact details:
Monika Skocz
Attorney at law, Senior Managing Associate
Tel.: +48 539 910 966
e-mail: mskocz@deloittece.com
Grzegorz Olszewski
Attorney at law, Senior Associate
Tel.: +48 32 508 04 72
e-mail: golszewski@deloittece.com
Jakub Łabuz
Attorney at law, Managing Associate, Deloitte Legal
Tel.: +48 734 468 493
e-mail: jlabuz@deloittece.com

GDPR: first inspections to be launched
The President of the Personal Data Protection Office to commence
inspections at telemarketing companies.
The President of the Personal Data Protection Office has published the
"Annual plan of sectoral inspections for 2019", and telemarketing companies
are among the private sector entities that may expect inspections this year
Telemarketing and GDPR
Telemarketing is commonly understood as a method of direct marketing in
which a salesperson solicits prospective customers to buy products or
services over the phone. In particular, such activities will include the
presentation of offers and various commercial information via telephone or a
text message. As announced by the President of the Personal Data Protection
Office, this year inspectors are going to check whether telemarketing is
carried out in accordance with the General Data Protection Regulation
(further referred to as "GDPR"). Considering the above, what should the
entrepreneurs that use telemarketing tools now focus on?
With or without consent
Before commencing personal data processing, the telemarketing entity
should establish the basis on which such data will be processed. As far as
telemarketing is concerned, first of all, it must be determined whether
obtaining prior consent of data subjects is required for the needs of the
intended processing of personal data. The answer to that question will depend
on a number of circumstances specific to each case, but in view of how crucial
such consent is for the correctness of data processing, analysis of the
company’s activities in that respect should start from clarifying this very
issue. It needs to be highlighted that contacts over the phone for marketing
purposes are subject not only to GDPR, but also to other industry regulations,
in particular the Telecommunication Law and (in some cases) the Act on the
provision of electronic services.
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Each of the laws above separately puts telemarketers under an obligation to
obtain prior consent for the contact over the phone for the purpose of direct
marketing. The question of combining such consent with the consent to the
processing of personal data remains debatable and requires caution and
thoughtful action on the part of the data controller.
Disclosure duty
The way in which the entrepreneur acting in the capacity of personal data
controller notifies data subjects about the processing of their personal data
is of key importance for the evaluation of the activities of the entrepreneur.
The regulations oblige entrepreneurs to furnish data subjects with various
information on the actions taken and the rights of data subjects in that
respect. What is more, such information needs to be communicated in a
concise form, in clear and simple language. The relevant information clauses
should be provided to the data subject at the moment of data collection, e.g.
attached to contact forms, marketing approvals or read out at the beginning
of the telephone conversation, and in case personal data has been derived
from other sources, e.g. from data brokers - at the latest during the first
communication with the data subject, but no later than within the time limits
specified in GDPR. In reality, developing an appropriate method to
communicate information on data processing may prove rather difficult for
telemarketers.
GDPR notification should be prepared and presented in a way that meets the
requirements of the GDPR regime as to the content, the moment of making
the notification and its clarity. On the other hand, entrepreneurs will be
desperate for the potential customer not to lose interest in the conversation
as a result of receiving too detailed information about personal data
processing. Hence, fulfilling the GDPR requirements and simultaneously
protecting the interests of the entrepreneur is often a difficult task.
Taking into account the prospect of potential inspections, entrepreneurs
should make sure that the information they provide to data subjects is
complete, clear and communicated in line with GDPR.
Exercise of the rights vested in data subjects
Companies conducting telemarketing activities must not forget that GDPR
grants a number of rights to data subjects in connection with the processing
of their data, such as: the right of access the data, to rectify it, erase it ("the
right to be forgotten"), to limit data processing, the right to data portability
and the right to withdraw the consent granted for processing. Data controllers
are obliged to respect the above rights of the data subjects.
If the data is processed for the purposes of direct marketing, GDPR entitles
each data subject to object at any time to the processing of their data, which
means that telemarketing entities should implement appropriate solutions
allowing data subjects to object to data processing and ensure that such data
is removed, inter alia, from telemarketing entities’ information and
communication systems. It often happens that such an objection is raised
during a telephone conversation with a call centre employee, which is why
good cooperation between the data controller and the entity processing the
data on the data controller's behalf is necessary.
Bearing the above in mind, entrepreneurs conducting telemarketing activities
should make sure that their procedures in respect of the rights of data
subjects allow full and timely exercise of such rights.
08

Tax&Legal Highlights

Administrative penalties
There are severe administrative penalties for non-compliance with the
regulations. If personal data processing irregularities are detected in the
course of an inspection, the President of the Personal Data Protection Office
may impose a fine of up to EUR 20,000,000, and in the case of companies up to 4% of the total annual worldwide turnover of the previous financial
year.
Contact details:
Monika Skocz
Attorney at law, Senior Managing Associate
Tel.: +48 539 910 966
e-mail: mskocz@deloittece.com
Grzegorz Olszewski
Attorney at law, Senior Associate
Tel.: +48 32 508 04 72
e-mail: golszewski@deloittece.com
Jakub Łabuz
Attorney at law, Managing Associate, Deloitte Legal
Tel.: +48 734 468 493
e-mail: jlabuz@deloittece.com
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