
Modernising Swiss Company Law
What are the new requirements?
At its meeting on 23 November 2016, the Federal 
Council adopted a dispatch for Parliament to 
modernise Swiss company law and introduced a draft 
act amending the Code of Obligations1. The proposal 
seeks to change the current legislation, by making 
the regulations on company formations and capital 
more flexible, strengthening shareholder rights, and 
introducing some rules on executive remuneration. 
The Federal Council also wants to make disclosures 
on financial flows within the commodities sector more 
transparent. Finally, there are new guidelines on gender 
representation at senior executive level in major listed 
companies, which aim at promoting gender equality.

The Federal Council had already decided and published 
the key elements of the revisions to company law 
back in 20152. With this dispatch it now proposes that 
Parliament should implement these changes. The most 
important aspects of the proposals are as follows.

1. Incorporating the ordinance against excessive 
compensation into company law 
An ordinance against excessive compensation has 
been in force since 1 January 2014. The Federal 
Council now proposes to incorporate it into the Code 
of Obligations (paragraphs 732 to 735d), with some 
minor changes.

2. Permitting interim dividends 
In the revised Code of Obligations (paragraph 
675a), companies may decide to distribute an 
interim dividend, based on audited interim financial 
statements. The right to make such distributions 
needs to be codified in the articles of incorporation, 
and the dividend should be affordable from an 
economical viewpoint. These changes supplement 
the current regulations on dividends.

3. Gender distribution among the board of 
directors and management 
Companies with listed shares will be required, in their 
remuneration report, to make certain disclosures 
about the composition of the board of directors 
and senior management, unless each gender has a 
minimum representation of 30 per cent on the board 
of directors and 20 percent at senior management 
level. This ‘comply or explain’ rule will require 
companies to state the reasons why the minimum 
gender representations have not been met, and the 
measures that are being taken to deal with  
the problem. There is a transition period of five years 
with regard to the board of directors and ten years 
for management.

4. More transparency in the commodities industry 
The Federal Council wants to increase the 
transparency of companies in the commodities 
industry by requiring them to disclose payments to 
local state authorities across the world in excess of 
100,000 Swiss francs in the financial year. 

5. More flexible company formation and capital 
requirements 
The dispatch provides for more flexibility and 
simplification. For example, it will be possible for 
equity capital to be denominated in a foreign 
currency, and authorised increases or reductions  
in capital will be permitted within the limit of  
a pre-defined capital band.
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6. Going concern and liquidity 
The Federal Council proposes to strengthen the 
rules relating to solvency. A revised article 725 of 
the Code of Obligations states that if there is any 
reason to suspect that their company may soon 
become insolvent, the board of directors has to 
prepare a liquidity plan. If this plan confirms that 
there is a strong insolvency threat, the board must 
then take measures to deal with it. This regulation 
is at the heart of the revised restructuring rules in 
the Code of Obligations. Insolvency, according to 
the aforementioned article, occurs when the debtor 
is unable to fulfil long-term payment obligations 
and does not have the means to repay outstanding 
liabilities, or the ability to obtain a loan to do so.  
It should also be noted that on ‘one-off’ occasions, 
where payments are not made on time, do not 
classify as an indication of insolvency. 

Overall:
The objective of the preliminary draft of the changed 
legislation is to offer companies a greater degree 
of flexibility, and at the same time increase their 
competitive ability on the capital market. It also 
strengthens corporate governance by reinforcing the 
powers of shareholders, by (supposedly) increasing 
their control over the board of directors and 
management.

               Next steps and timing

 

 • Commissions and Swiss Parliament (National 
Council and Council of States) still have to 
debate/consider the latest proposal.

 • Decision by Swiss Parliament is expected in 
2018/2019.

 • The revised company law is expected to come 
into force 2020/2021.

 • Its mandatory application, following a 
transitional phase, is expected two years 
later (2022/2023), with the exception of the 
gender regulations, which will have a longer 
transitional phase.
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