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Foreword

We are pleased to present Deloitte’s winter edition of International Tax for Asset Managers
(ITAMS) Update, a quarterly round-up of recent tax developments from around the globe
focused on the investment management community. We would again like to express our
thanks to our readers for the encouraging feedback and hope that you will find this issue as
insightful and informative.
The ITAMS Update continues to explore investment management–specific issues affecting
global tax professionals. We examine international tax issues from different perspectives,
while providing an in-depth analysis of various subjects. In this edition, we cover a
wide variety of issues and include analysis of select legislative, regulatory, and case law
developments from countries such as the United States, Hong Kong, India, Australia, and
many more.
We hope that you find the information in this update timely and relevant as you navigate
the ever-changing global tax landscape. We encourage you to contact us with any
comments, questions, or thoughts concerning the developments included in our update.

Tom Butera
ITAMS Group Co-Leader
Principal
Deloitte Tax LLP
+1 212 436 3231
tbutera@deloitte.com

Jimmy Man
ITAMS Group Co-Leader
Partner
Deloitte Tax LLP
+1 213 553 1476
jman@deloitte.com

As used in this document, “Deloitte” means Deloitte Tax LLP, a subsidiary of Deloitte LLP. Please see
www.deloitte.com/us/about for a detailed description of the legal structure of Deloitte LLP and its subsidiaries.
Certain services may not be available to attest clients under the rules and regulations of public accounting.
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United States: Baucus international
tax reform proposals: Impact on
foreign multinationals
Senate Finance Committee Chairman Max Baucus issued a
staff-level discussion draft of a comprehensive international
tax reform proposal on November 19, 2013. Although
the headline proposals in the Baucus draft are targeted at
outbound issues such as deferral of offshore income and
the matching of related onshore expenses, there are a
number of important provisions that may affect inbound
companies:
• Deny a deduction to a domestic corporation or foreign
corporation with effectively connected income (ECI)
for payments made to related parties in what the
draft calls a "base erosion arrangement" that reduces
the amount of foreign income tax paid by the payee
and in which the payments are not included in the
income of a U.S. shareholder under Internal Revenue
Code (IRC or the “Code”) section 951(a). (Base erosion
arrangements include hybrid transactions−i.e., sale and
repurchase agreements−or instruments, hybrid entities,
conduit financing arrangements with related parties, or
exemption arrangements (arrangements that reduce the
foreign tax on an item of income by 30 percent or more
below the statutory rate)).
• Codify the Internal Revenue Service (IRS) position in
Rev. Rul. 91–32 treating dispositions of partnership
interests as ECI based on the nature of the assets of the
partnership and requiring the transferee of a partnership
interest to withhold 10 percent of the sales price upon
the purchase of a partnership that gives rise to ECI, unless
the transferor provides an affidavit stating that it is not a
foreign person.

• Eliminate the title passage rule for the sale of inventory
property for which an office or fixed place of business
in the U.S. is a material factor in the sale. Under present
law, this sale of inventory gives rise to foreign source
income even if the sale is attributable to a U.S. office or
fixed place of business, as long as the inventory is sold
for use, disposition, or consumption outside the United
States and if an office or other fixed place of business of
the taxpayer in a foreign country materially participated
in the sale.
• Eliminate the deduction for property and casualty
reinsurance premiums and related expenses paid
by an insurance company to an affiliated insurance
company when such premiums or related expenses are
not subject to U.S. federal income tax. Income items
earned by the U.S. insurance company that are related
to the nondeductible premiums and other expenses
(e.g., ceding commissions) are excludible from taxable
income. Affiliated insurance companies may elect to tax
income items as U.S. ECI premiums and related items
that would otherwise be nondeductible to the U.S.
payor, in which case the otherwise nondeductible items
would be deductible.
• Eliminate the portfolio interest exemption on
corporate debt held by nonresident aliens and foreign
corporations. Treaty exemptions will still be available to
reduce the 30 percent gross basis withholding tax on
interest payments.
• Repeal the dual consolidated loss provisions.
• Modify the definition of a U.S. real property interest
(USRPI) for a corporation that is, or was, taxed as a real
estate investment trust (REIT) or regulated investment
company (RIC) under subchapter M. Also, for REITS, the
percentage of ownership of a class of stock regularly
traded on an established securities market that a foreign
shareholder may have during the five years prior to
disposition of stock increases from five to 10 percent in
order for the stock not to be treated as a USRPI upon
sale. The proposals also modify other provisions related
to REITs, RICs, and foreign pension funds.

International Tax for Asset Managers Update 3

United States: Final and new proposed dividend
equivalent regulations issued under section 871(m)

On December 5, 2013, the U.S. Treasury and the IRS
released final and new proposed regulations under section
871(m).1 These new regulations replace temporary and
proposed regulations issued on January 19, 2012. The
highlights of the new regulations are:
• Final regulations – The existing temporary regulations
are continued as final regulations for two years and
sunset for all payments on or after January 1, 2016.
These rules continue the statutory four-factor individual
tests of Temp. Reg. §1.871–16T(b) adopted in the
2012 temporary regulations to determine specified
notional principal contract (“specified NPC”) status
and U.S. source dividend treatment. For payments on
or after January 1, 2016, the four statutory conditions
for determining specified NPC status are permanently
withdrawn. The final regulations are retroactive to
the January 23, 2012, effective date of the temporary
regulations they replace. Certain coordinating
withholding provisions have been finalized.
• New proposed specified NPC regulations under
section 871(m) – For payments made on or after
January 1, 2016, new proposed regulations are
intended to replace the final regulations. The new
proposed regulations replace the January 19, 2012,
proposed seven-factor tests for determining specified
NPC status with an objective delta measurement that is
tested as of the NPC acquisition date. All NPCs with a
delta of 0.70 or higher are treated as NPCs. All plainvanilla total return equity NPCs that reference actively
traded stocks (i.e., delta 1.0 instruments) are essentially
treated as specified NPCs without regard to how the
NPC was entered into, collateralized, or terminated.
• New proposed specified equity linked instrument
regulations – The same 0.70 delta measurement test
applies to all equity linked instruments (ELI) that are

not NPCs as of the ELI acquisition date. ELIs include
forwards, options, futures, convertible debt, and debt
that references underlying U.S. equities. The rule that
permitted ELIs to escape dividend equivalent treatment
when the dividends were estimated and not adjustable
into the price of the contract is withdrawn and no
longer available. The rules are applicable to payments
made on or after January 1, 2016, with respect to ELIs
acquired on or after March 5, 2016. The proposed
regulations treat a dividend equivalent as a U.S. source
dividend for purposes of sections 871(a), 881, 892,
894, and 4948(a).2
• New proposed portfolio interest regulations under
section 871(h) – New portfolio interest proposed
regulations provide that contingent interest that is a
dividend equivalent under IRC section 871(m) does not
qualify as portfolio interest.3 Accordingly, contingent
interest determined by reference to the appreciation
or dividends of actively traded stocks is not portfolio
interest to the extent such interest is treated as a
dividend equivalent under section 871(m) regulations.4
The portfolio interest disqualification applies to all
such interest payments made on or after the date
the regulations are published as final rules in the
Federal Register. Accordingly, such a portfolio interest
disqualification could predate the January 1, 2016, date
applicable to specified NPC payments if the regulations
are finalized sooner than that date.
Enacted in 2010 as part of the HIRE Act,5 section 871(m)
treats defined dividend equivalents on specified NPCs as
U.S. source dividends for the purpose of imposing U.S.
gross basis tax on foreign persons under sections 871(a),
881, and 4948(a).6 Thus, foreign taxpayers and their
applicable withholding agents cannot rely on Treas. Reg.
§1.863–7 to claim foreign source non-ECI exemption from

TD 9648, 78 Fed. Reg. 73079 (12/5/2013); REG-120282–10, 78 Fed. Reg. 73083 (12/5/2013).
Prop. Reg. §1.871–15(b).
3
Prop. Reg. §1.871–14(h).
4
Section 871(h)(4)(C)(v)(I) provides exception to the disqualification of portfolio interest treatment with respect to non-U.S. real property interests
that are actively traded under section 1092(d) criteria. However, section 871(h)(4)(A)(ii) grants the Secretary of the U.S. Treasury authority to identify
by regulation contingent interest where a denial of the portfolio interest exemption is necessary or appropriate to prevent avoidance of federal
income tax.
5
The term “gross basis tax” is used here to refer to the U.S. tax, if any, that is imposed on the income of a nonresident alien individual, a foreign
corporation, or a foreign organization that is a private foundation, by sections 871(a), 881, 1441 through 1464, or 4948(a) of the Code. The tax is
imposed at the rate of 30 percent of the gross amount, unless the rate is reduced by treaty or the income is exempted by internal law (i.e., section
892 for foreign governments) Where a treaty applies, it may reduce the rate on portfolio dividends to as low as 10 percent.
6
See section 541 of the Hiring Incentives to Restore Employment Act (“HIRE Act”), Public Law 111–147,124 Stat. 71 (3/18/2010).
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the tax on the dividend equivalents paid and received on
specified NPCs. Moreover, sections 871(m)(3)(A)(v) and
(B) provide the Secretary of the U.S. Treasury discretion,
particularly in the case of payments made after March
18, 2012, to identify any NPC as a specified NPC. Section
871(m)(5) treats a gross dividend amount that is used in
computing any net amount transferred to or from the
taxpayer as a payment for this purpose. Under section
871(m)(2)(A), a dividend equivalent includes substitute
dividend payments made pursuant to a securities lending
or a sale-repurchase transaction that is already subject to
and defined by final regulations issued in 1997.7 Additional
guidance was needed, however, to clarify dividend
equivalent treatment for payments made with respect to
specified NPCs or payments determined to be substantially
similar to specified NPC payments. For a two-year period
following enactment, section 871(m)(3)(A) provided four
statutory factors for defining a specified NPC. By its terms,
section 871(m) treated any NPC as a specified NPC through
March 18, 2012,8 if:
1. In connection with entering into the contract, any long
party to the contract transfers the underlying security to
any short party to the contract;
2. In connection with the termination of the contract,
any short party to the contract transfers the underlying
security to any long party to the contract;
3. The underlying security is not readily tradable on an
established securities market; or
4. In connection with entering into the contract, the
underlying security is posted as collateral by any short
party to the contract with any long party to
the contract.9
Prior temporary and proposed regulations
On January 19, 2012, prior to the statutory March 18,
2012, sunset date of the four-factor definition, the U.S.
Treasury and the IRS released temporary and proposed

regulations under Code section 871(m) to address the
definition of specified NPCs and substantially similar
payments with respect to ELIs.10 The four factors were
essentially adopted in temporary regulations and made
effective as of January 23, 2012. The proposed regulations,
issued on the same date, introduced more expansive
definitions of specified NPCs, dividend equivalents, and
substantially similar payments and were to take effect
when adopted as final rules. The January 2012 proposed
regulations received great public criticism, particularly with
respect to the seven factors that provided for the definition
of a specified NPC. The controversy over the 2012 rules
resulted in a one-year delay from their planned January 1,
2013, effective date to January 1, 2014, with a coinciding
extension of the temporary regulations’ adoption of
the four statutory factors for the same period.11 With
the extended period about to expire, the U.S. Treasury
and the IRS have replaced the January 2012 temporary
and proposed regulations with final and new proposed
regulations. For a discussion of the 2012 Temporary and
Proposed regulations, see U.S. Tax Alert dated February
13, 2012 (Temporary and Proposed Dividend Equivalent
Regulations Issued under section 871(m)).
Final regulations and new proposed regulations
issued December 5, 2013
The final regulations generally adopt without change to
the 2012 temporary regulations that incorporated the
statutory four-factor definition of a specified NPC under
section 871(m)(3)(a) and extend the four-factor definition
to payments made with respect to such contracts before
January 1, 2016. The final regulations would sunset the
definition of a specified NPC for payments made on
or after January 1, 2016 (the date the new proposed
regulations are intended to be effective as new final
regulations). The final regulations issued December 5,
2013, adopt the January 2012 temporary regulations with
minimal change and finalize without change three of the

Treas. Regs. §1.871–2(b)(2) and §1.881–2(b)(2).
Under section 871(m)(3)(B), after March 18, 2012, any NPC would be treated as a specified NPC unless the Secretary of the U.S. Treasury
determined that such contract was of a type that did not have the potential for tax avoidance. Section 871(m)(3)(B).
9
Section 871(m)(3)(A). Treas. Reg. §1.871–15(d).
10
TD 9572, 77 Fed. Reg. 3108 (January 23, 2012); REG-120282–10, 77 Fed. Reg. 3202 (January 23, 2012).
11
These provisions were extended through December 31, 2013 by Announcement 2012–35, 2012–38 IRB 356 (August 23, 2012).
7
8
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2012 proposed provisions that coordinate the section
871(m) treatment with sections 892, 894, and 1441.12
• Sections 892 and 894. The final regulations adopt
the provisions of the 2012 proposed regulations
that coordinate the dividend equivalent payments
treatment for purposes of sections 892 and 894. The
amendment to the 892 regulations provides that, for
purposes of determining the investment income of a
foreign government eligible for section 892, dividend
equivalents are treated as “income from investments
in stocks.”13 The amendment to the 894 regulations
generally adopts treaty entitlements to reduced rates
of dividend taxation to dividend equivalent amounts
derived by a foreign person described in section 871(m)
and the regulations thereunder.14
• Section 1441 withholding coordination. Generally
consistent with the 2012 temporary regulations, the
final regulations also amend certain section 1441
provisions to require withholding on amounts owed
with respect to a dividend equivalent amount and
reinstate the examples related to the definition of a
withholding agent that were accidentally deleted by
the 2012 temporary regulations.15 Temporary regulation
section 1.1441–3T(i), which penalized a withholding
agent for relying on a distributing corporation’s
estimates to determine the amount of a dividend
equivalent, was withdrawn and not adopted in the final
regulations.
In summary, the final regulations do not provide significant
new guidance. In particular, the final rules do not address
the meaning of any other payment that the Secretary
of the U.S. Treasury may determine to be substantially
similar to a payment made pursuant to a stock loan,
sale-repurchase agreement, or a specified NPC. The
preamble to the final regulations states, however, that the
IRS will continue to scrutinize payments with respect to
contracts not expressly covered by the regulations under
the substance over form doctrine, for economic substance
under section 7701(o), under the step transaction doctrine,
and also under general tax
ownership principles.

Treas. Reg. §1.871–15(d).
Treas. Reg. §1.892–3(a)(6).
14
Treas. Reg. §1.894–1(c)(2).
15
Treas. Reg. §1.1441–6(h).
16
Prop. Reg. §1.871–15.
12
13
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New proposed regulations
After a significant comment period, the U.S. Treasury
and the IRS have determined to withdraw the original
proposed regulations. The new proposed regulations16
withdraw the January 12, 2012, proposed regulations (with
the exception of three provisions that coordinate section
871(m) with sections 892, 894, and 1441) and replace
them with new rules defining specified NPC.
Below are the highlights of the U.S. Treasury’s and the
IRS’s new approach to regulating specified NPCs, ELIs, and
dividend equivalent amounts:
• Objective delta measurement test – The new rules
adopt an objective measurement of a derivative’s delta
risk to determine whether a contract is subject to tax
under section 871(m). The delta is measured by the
ratio of change in the fair market value of the contract
to the change in the fair market value of the property
referenced in the contract. The delta calculation must
be determined in a commercially reasonable manner
(i.e., in a manner that is used for nontax business
purposes).
–– Specified NPC – Defined as any NPC that has a delta
of 0.70 or greater at the time the long party acquires
the transaction – effective for payments made after
January 1, 2016.
–– Specified ELI – Defined as any ELI that has a delta of
0.70 or greater at the time the long party acquires
the transaction – effective for payments made after
January 1, 2016 (but only for instruments acquired
on or after March 5, 2014).
–– Specified treatment for constant expected
delta – If a delta is expected to vary during the
contract term it has a constant delta, it is deemed to
be 1.0 (which results in a specified status).
• Single standard for NPCs and other equity derivatives –
There will be a single standard for delta measurement
for both specified NPCs and ELIs that will depend only
on a single objective measurement at the time the
contract is acquired.

• Withdrawal of seven-factor test – The seven-factor
approach of the 2012 proposed regulations is not a
suitable framework for evaluating whether an NPC
is of a type that does not have the potential for tax
avoidance and is permanently withdrawn with the
remainder of the 2012 proposed regulations.
• Equity linked instruments – An ELI is defined as a
financial transaction (other than a securities lending or
sale-repurchase transaction or an NPC) that references
the value of one or more underlying securities,
including forwards, futures and option contracts, debt
instruments convertible into underlying securities,
and debt instruments with payments linked to
underlying securities.
• Contingent interest coordination – Under new proposed
regulation section 1.871–14(h), contingent interest that
is treated as a dividend equivalent under the proposed
regulations does not qualify as portfolio interest. This
would appear to disqualify contingent interest that is
determined by reference to actively traded stocks and
is otherwise qualified under section 871(h) when the
contingent debt fails the 0.70 delta test limit on its
acquisition date.
• Underlying security – Under this new definition, an
underlying security is any interest in an entity taxable as
a corporation for federal tax purposes if a payment with
respect to that interest may give rise to a U.S. source
dividend. If a transaction references interests in multiple
entities (including an index that is not a qualified index)
or different interests in the same entity, each referenced
interest is treated as a separate underlying security. A
qualified index is treated as a single security that is not
an underlying security.

–– Non-C corporations and greater than 10 percent
partnership interests – For a transaction that
references an entity other than a C corporation
(i.e., a partnership), the transaction is treated as
referencing the allocable portion of an underlying
security (or potential section 871(m) transactions)
held directly or indirectly by the referenced entity,
unless the securities (and the underlying securities
referenced by any potential section 871(m)
transactions) held directly or indirectly by the entity,
in the aggregate, represent 10 percent or less of the
value of the referenced interest in the entity at the
time the long party acquires the transaction.
• Qualified indices – A qualified index is an index that:
1. References 25 or more underlying securities that
are only long positions;
2. Contains no underlying security that represents
more than 10 percent of the index’s weighting;
3. Is modified or rebalanced based only on
predefined objective rules at set dates or intervals;
4. Does not provide for a high-dividend yield; and
5. Is referenced by futures or options that trade on
a national securities exchange or domestic board
of trade.
• Withholding responsibility – If a broker or dealer is
a party to the transaction, the broker or dealer must
determine whether withholding is required under
section 871(m). If a broker or dealer is not a party to the
transaction or both parties are brokers or dealers, then
the short party must determine whether the contract is
subject to withholding under section 871(m).
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Austria: Draft of 2014 tax reform bill released

Background
Austria’s Ministry of Finance circulated a draft bill for the Tax
Reform Act 2014, which would introduce another austerity
package, on January 9, 2014. No dates for parliamentary
debate on the bill have been announced, but since certain
proposed rules would become effective on March 1,
2014, the legislative process would need to be finalized
in February to meet this deadline. The major changes to
withholding taxes on interest proposed by the bill are
summarized below.
Withholding tax on interest
The draft bill includes an amendment to Austria’s right to
tax interest payments made to nonresidents. Most interest
payments to nonresidents that currently are not subject to
Austrian taxation would be subject to nonresident taxation
under the new rules, typically in the form of a withholding
tax. However, the language leaves room for
different interpretations.

8

The Austrian tax authorities’ estimate of additional taxes
expected to be raised under the new provision suggests
that the rules would apply only to payments made to
individuals’ resident third countries. However, the proposed
wording of the law is not clear and could be interpreted to
mean that it covers all interest payments to nonresidents
(i.e., also foreign corporations resident in the European
Union or in third countries). Even though the implications
of the measure may be mitigated by the provisions in an
applicable tax treaty, relief at source would depend on
additional criteria, such as sufficient substance at the level
of the corporate lender. Given these uncertainties and
inconsistencies, further development of this clause should
be closely monitored.
The new rules on which interest payments would be
subject to taxation for nonresidents are proposed to enter
into force as of March 1, 2014, with a grace period for
withholding obligations granted until July 1, 2014, to
enable financial institutions to set up their systems properly.

Hong Kong: Tax audit into offshore
funds – truth or fiction?

Field audit into offshore fund structures
The Field Audit and Investigation (FAI) unit of the Inland
Revenue Department (IRD) is undertaking an initiative in
investigating offshore fund structures, including private
equity funds and hedge funds.
Offshore funds and other offshore entities in a fund
structure (including, where applicable, offshore general
partners and offshore fund managers) are typically
structured with a view that these entities should not be
subject to profits tax in Hong Kong. While such offshore
structures are common in the funds industry, they are
currently under field audit by the IRD. At the moment, the
IRD’s main areas of challenge appear to be as follows:
Taxation of the offshore manager and remuneration of
the Hong Kong investment advisor/submanager
• Does the offshore fund manager carry on a business in
Hong Kong?
• If so, does it derive any Hong Kong–sourced income?
• Is the remuneration basis adopted (i.e., cost plus) for
the Hong Kong investment advisor/submanager set on
arm’s length terms?

It is important to note that the 2007/08 year of assessment
will be statutorily barred after March 31, 2014. We
therefore expect the period leading up to March 31, 2014,
to be a peak season in which the IRD will open new cases.
The IRD will issue protective assessments for 2007/08 in
order to keep the 2007/08 year of assessment open
and/or issue field audit letters requesting interviews with
the relevant Hong Kong investment advisors/submanagers
on the IRD's radar screen before March 31, 2014.
Proposed Hong Kong profits tax exemption for private
equity funds
The existing offshore fund profits tax exemption does
not generally include private equity funds. It is proposed
to extend the scope of the tax exemption to include
transactions in private companies in the 2013/14 budget
speech, consistent with our recommendations.
On November 18, 2013, the Financial Services
Development Council (FSDC) issued a synopsis paper
setting out their key recommendations for the proposed
extension. While the synopsis paper only sets out the
FSDC’s recommendations, it provides insight to the industry
as to what the new law may look like.

Hong Kong salaries tax (HKST) matters for fund
executives
• Have HKST reporting and filing obligations been
properly complied with?
The above question is especially relevant if split/dual
employment contracts or other aggressive tax planning
ideas have been implemented.
Apart from the above, the IRD may also examine the fund’s
tax position and, in particular, whether the tax exemption
criteria under Replace with IRD (profits exemption for
offshore funds) Ordinance 2006 (Offshore Fund Exemption
Law) are met for the relevant offshore fund.
In addition, and particularly for private equity funds, it
appears that the IRD may also challenge the taxability of
carried interest received by general partners.
As the FAI unit of the IRD is involved in this initiative, we
would expect that penalties will be imposed on cases that
are successfully challenged. Furthermore, the quantum of
penalties would be higher than for cases handled by other
units in the IRD.
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India: Cyprus designated a
noncooperative jurisdiction

Background
On November 1, 2013, India’s Central Board of Direct Taxes
(CBDT) issued a press release in which it recognized Cyprus
as a jurisdiction that does not engage in the exchange
of information under section 94A of the Income-Tax Act,
1961 (ITA). This designation has consequences for Indian
taxpayers engaging in transactions with persons in Cyprus.
Section 94A was introduced into the ITA in Finance Act
2011 to discourage transactions between Indian taxpayers
and persons located in countries or jurisdictions that do
not engage in an adequate information exchange with
India. Under this provision, countries or jurisdictions that
lack an effective exchange of information process can be
designated as “notified jurisdictions.”
The CBDT press release indicates that because Cyprus has
not been providing information requested by the Indian tax
authorities under the exchange of information provisions in
the India-Cyprus tax treaty, it was decided to notify Cyprus
as a jurisdiction under ITA section 94A.
Rules for taxpayers
As a result, for Indian tax purposes, any transaction
between a taxpayer and a person in Cyprus will be subject
to the following treatment:
• All parties to the transaction will be deemed to be
associated enterprises and, therefore, will be subject to
India’s transfer pricing regulations;

10

• A taxpayer may not deduct any payments made to
a financial institution in Cyprus unless the taxpayer
furnishes an authorization in a prescribed form
authorizing the CBDT or other tax authorities to seek
relevant information from the financial institution on
behalf of the taxpayer;
• A taxpayer may not deduct any expenditure or
allowances arising from transactions with persons
in Cyprus unless the taxpayer maintains specified
documentation and furnishes prescribed information;
• If a taxpayer receives funds from Cyprus, the burden
is on the taxpayer to explain the source of the funds,
and, if it fails to do so, the funds will be deemed to be
income of the taxpayer; and
• Payments made to a person in Cyprus will be subject
to a withholding tax of at least 30 percent where the
payments are chargeable to tax in India.
It should be noted that the CBDT introduced rules on
June 26, 2013, setting out the procedure and form (Form
10FC) to be used for a taxpayer to take the above-described
deductions for payments to recipients in a notified
jurisdiction and to allow the CBDT or other Indian tax
authorities acting on its behalf to seek relevant information
from a financial institution on behalf of the taxpayer.
Conclusion
Cyprus is the first country to be notified under ITA section
94A, and the issuance of this notification sends a clear
message that India will not tolerate any deviance from an
exchange of information procedure. Affected taxpayers
should assess the impact of Cyprus being notified as soon
as possible and should take steps to mitigate the effects
of section 94A, specifically by maintaining the prescribed
documentation and submitting the authorization, as
required. Finally, taxpayers making taxable payments to a
person in Cyprus must ensure that tax is withheld at the
appropriate rate.

India: FPIs to get similar tax
treatment as available to FIIs

Earlier this month, the Securities and Exchange Board of
India (SEBI) had notified foreign portfolio investors (FPI)
about regulations that replace existing foreign institutional
investors (FII) regulations. The implementation of FPI
regulations is dependent upon clarification of tax treatment
by the CBDT and issuance of exchange control regulations
by the Reserve Bank of India (RBI).
Recently, the CBDT has issued a notification confirming that
the new investor class FPIs would get similar treatment as
available to FIIs presently.
This is a welcome development for many and would
enable a faster implementation of the FPI regulations.

Additionally, this notification also eliminates the taxation
issues being faced by qualified foreign investors (QFIs), as
the QFIs would get converted into FPIs by payment of the
conversion fees and submission of necessary documents.
CBDT notification brings certainty to the tax treatment of
all categories of FPIs. The FPI guidelines are now ready to
be implemented subject to issuance of exchange control
regulations by RBI.
A synopsis of the income tax rates applicable to FIIs/FPIs is
provided in the appendix below.
Source: CBDT notification dated January 22, 2014.

Appendix
Income tax rates applicable to FIIs and FPIs
Corporate1
Capital gains

Noncorporate2

Total income
Up to Rs.
10mn

> Rs. 10mn
but <= 100mn

> Rs. 100mn

Sale of equity shares, units
of equity-oriented funds
chargeable to securities
transaction tax
• Short-term capital gains
• Long-term capital gains

15.45 percent

15.759 percent

16.2225 percent 15.45 percent

16.995 percent

Exempt

Exempt

Exempt

Exempt

Exempt

Sale of other securities
• Short-term capital gains
• Long-term capital gains

30.90 percent

31.518 percent

32.445 percent

30.90 percent

33.99 percent

10.30 percent

10.506 percent

10.815 percent

10.30 percent

11.33 percent

Corporate1
Nature of income

Up to Rs.
10mn

> Rs. 10mn

Noncorporate2

Total income
Up to Rs.
10mn

> Rs. 10mn
but <= 100

> Rs. 100mn

Up to Rs.
10mn

> Rs. 10mn

Dividends/income from
units3

Exempt

Exempt

Exempt

Exempt

Exempt

Interest on government
and certain corporate
bonds

5 percent

5 percent

5 percent

5 percent

5 percent

Income in respect of
securities

20.60 percent

21.012 percent

21.63 percent

20.60 percent

22.66 percent

The tax rates for corporate taxpayer are inclusive of surcharge at two percent (where income exceeds Rs. 10mn but does not
exceed 100mn) or at five percent (where income exceeds 100mn) and education cess at three percent.
2
The tax rates for noncorporate taxpayer are inclusive of surcharge at 10 percent (where income exceeds Rs.10mn) and education
cess at three percent.
3
Dividends/income from units will be exempt provided that the Indian company declaring the dividend pays dividend distribution
tax on the dividends declared.
1

International Tax for Asset Managers Update 11

India: SEBI (foreign portfolio
investors) regulations 2014

Background
The Securities and Exchange Board of India (SEBI) has
notified the FPI regulations 2014, effective January 7,
2014. The objective of the FPI regulations is to simplify
compliance requirements and have uniform guidelines
for various categories of FPIs like FIIs including their
subaccount(s), if any, and QFIs.
The FPI regulations have been framed by SEBI considering
the provisions of FII regulations, QFI framework, and the
recommendations of the committee on rationalization
of investment routes and monitoring of foreign portfolio
investments, whose report was accepted by SEBI in
June 2013.
On notification of the FPI regulations, the FII regulations
stand repealed, and SEBI circulars on QFIs stand rescinded.
However, the existing FIIs or QFIs who hold a valid
certificate of registration are automatically deemed to be
FPIs under the FPI regulations until the expiry of the block
of three years for which the fees have been paid under
the FII regulations. Further, notwithstanding such repeal
and rescission, SEBI may continue to grant certificate
of registration as a FII or subaccount(s) under the FII
regulations until March 31, 2014, which may be extended
until June 30, 2014, by SEBI.
The key features of the FPI regulations are
summarized below.
Meaning of FPI
FPI means a person who satisfies the prescribed eligibility
criteria. Eligibility criteria for an FPI include the following:
• The applicant should be a person who is a resident
outside India. However, a nonresident Indian is not
eligible to be registered as an FPI. The terms “person,”
“nonresident,” and “resident in India” are to be
interpreted as provided under the ITA.
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• An FPI should be resident in a country that is
signatory to the International Organization of
Securities Commissions Multilateral Memorandum of
Understanding (IOSCO MMOU) or has signed a bilateral
memo of understanding with SEBI and should not be
resident in a country identified in public statement of
Financial Action Task Force.
• The person should be legally permitted to invest in
securities outside the country of its incorporation or
establishment or place of business.
• The person should have sufficient experience, good
track record, be professionally competent, financially
sound, have a generally good reputation of fairness and
integrity, and meet the fit and proper person criteria
specified by SEBI.
• The applicant should not have an opaque structure
(i.e., any structure, such as a protected cell company,
segregated cell company, or equivalent, where the
details of the ultimate beneficial owners are not
accessible or where the beneficial owners are ringfenced with regard to enforcement). Applicants
satisfying the following criteria will not be treated as
having an opaque structure:
–– The applicant is regulated in its home jurisdiction;
–– Each fund or subfund in the FPI satisfies broad-based
criteria; and
–– The applicant undertakes to provide information
regarding its beneficial owners as and when sought
by SEBI.

Categories of FPI
FPI regulations seek to cover FPI broadly under the following three categories:
FPI categories

Qualifying entities

Category I

• Government and government-related investors such as central banks, governmental agencies, sovereign wealth funds, and
international or multilateral organizations or agencies.

Category II

• Appropriately regulated broad-based funds such as mutual funds, investment trusts, and insurance/reinsurance companies.
• Appropriately regulated persons such as banks, investment management companies, investment managers/advisors, and portfolio
managers.
• Broad-based funds that are not appropriately regulated but whose investment manager is appropriately regulated and is itself
registered as Category II FPI.
• University funds and pension funds.
• University-related endowments already registered with SEBI as FIIs or subaccount(s). Broad-based fund means a fund, established
or incorporated outside India, which has at least 20 investors, with no investor holding more than 49 percent of the shares or
units of the fund. In case there is an institutional investor who holds more than 49 percent, then such institutional investor must
itself be a broad-based fund.
–– For ascertaining the number of investors in a fund, direct investors as well as underlying investors shall be considered.
–– Only investors of entities that have been set up for the sole purpose of pooling funds and making investments shall be
considered for the purpose of determining underlying investors.
FPI shall be considered “appropriately regulated” if it is regulated or supervised by the securities market regulator or the banking
regulator of the concerned foreign jurisdiction in the same capacity in which it proposes to make investments in India.

Category III

All others not eligible under Category I and II FPIs such as endowments, charitable societies, charitable trusts, foundations, corporate
bodies, trusts, individuals, and family offices.

Registration and other obligations
• Designated depository participants (DDPs) are
empowered to register FPI on behalf of SEBI.
Registration by SEBI has been done away with for FIIs,
including their subaccount(s), if any. Generally, it is
expected that a DDP will register FPI within 30 days
from receipt of application for registration, complete in
all respects. In the event of any grievance for seeking
registration, the FPI may approach SEBI for appropriate
instructions. DDPs may also seek SEBI guidance in
respect of any interpretation of FPI regulations.
• Transitory provisions:
–– All existing FII or subaccount(s) may continue to buy,
sell, or otherwise deal in securities until the expiry of
its registration as an FII or subaccount(s) or until it
obtains FPI registration, whichever is earlier.
–– A QFI may continue to buy, sell, or otherwise deal in
securities for a period of one year (i.e., up to January
7, 2015, or until it obtains FPI registration, whichever
is earlier).
• FPI to abide by the code of conduct specified in the
FPI regulations.

• Every FPI, except an individual FPI, shall appoint
a compliance officer responsible for monitoring
compliance with applicable laws.
• An FPI is required to immediately inform DDP in case of
any direct or indirect change in structure or beneficial
ownership of the FPI.
• FPIs or any of their employees are required to make a
disclosure of its/their interest, including long or short
position in a security in case of rendering investment
advice, directly or indirectly, about any security in the
publicly accessible media in real time or nonreal time.
• In case an employee of the FPI is rendering such advice,
he should also disclose the interest of his dependent
family members and his employer, including their long
or short position in the said security.
• An FPI is maintain proper books of accounts, records,
and documents and intimate the DDP about the
location where such accounts, records, and documents
are kept.
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Designated depository participant
• Transitory provisions:
–– A custodian of securities registered with SEBI as on
date of notification is deemed to have been granted
approval as DDP, subject to the payment of fees
–– A qualified depository participant that has
been granted approval by SEBI prior to the
commencement of these regulations, having opened
a QFI account as on date of notification of these
regulations, shall be deemed to have been granted
approval as DDP, subject to the payment of fees
• DDP should, inter alia, be an Authorized Dealer
Category-1 bank authorized by RBI, a participant
and a custodian of securities registered with SEBI, a
fit and proper person based on criteria as specified
under the Intermediaries regulations and should a
have multinational presence either through branches
or through agency relationships with intermediaries
regulated in their respective home jurisdictions.
• The following are some of the key obligations/
responsibilities of a DDP under the FPI regulations:
–– Ensure that only registered FPIs are allowed to invest
in the securities market
–– Inform SEBI, depositories, and stock exchanges of
penalty, pending litigations or proceedings, findings
of inspections, or investigations for which action may
have been taken or is in the process of being taken
by any regulator against it
–– Ensure that FPI submits an undertaking along with
a chartered accountant certificate to the authorized
dealer certifying that all taxes have been paid or
funds have been set aside to meet the tax liability
before remittance of any sum out of India
Investment avenues
• FPIs are permitted to invest in the following securities
in India:
–– Securities in the primary and secondary markets,
including shares, debentures, and warrants of
companies, listed or to be listed on a recognized
stock exchange in India
–– Units of schemes floated by domestic mutual funds,
whether listed or not
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–– Units of schemes floated by a collective investment
scheme
–– Derivatives traded on a recognized stock exchange
–– U.S. Treasury bills and dated government securities
–– Commercial papers issued by an Indian company
–– Rupee-denominate credit-enhanced bonds
–– Security receipts issued by asset reconstruction
companies
–– Perpetual debt instruments and debt capital
instruments, as specified by RBI from time to time
–– Listed and unlisted nonconvertible debentures/bonds
issued by an Indian company in the infrastructure
sector, where “infrastructure” is defined in terms
of the extant, external commercial borrowings
guidelines
–– Nonconvertible debentures or bonds issued by
nonbanking financial companies categorized as
“infrastructure finance companies” by RBI
–– Rupee-denominate bonds or units issued by
infrastructure debt funds
–– Indian depository receipts
–– Such other instruments specified by SEBI from time
to time
• The purchase of equity shares of each company by a
single FPI or an investor group should be below
10 percent of the total-issued capital of the company
–– Investor group means – In case the same set of
ultimate beneficial owner(s) invests through multiple
entities, such entities shall be treated as part of same
investor group, and the investment limits of all such
entities shall be clubbed at the investment limit as
applicable to a single FPI as mentioned above.
• Where an FII or a subaccount, prior to commencement
of these regulations, holds equity shares in a company
whose shares are not listed on any recognized stock
exchange, and continues to hold such shares after initial
public offering and listing thereof, these shares shall
be subject to lock-in for the same period. This may be
applicable to shares held by a foreign direct investor
placed in a similar position, under the policy of the
Government of India (GOI), relating to foreign direct
investments for the time being in force (currently
three years).
• An FPI may lend or borrow securities in accordance with
the framework specified by SEBI in this regard.

• In respect of investments in the secondary market, the
following additional conditions shall apply:
–– An FPI shall transact in the securities in India only on
the basis of taking and giving delivery of securities
purchased or sold
Exceptions
1. Any transactions in derivatives on a recognized
stock exchange
2. Short-selling transactions in accordance with the
framework specified by SEBI
3. Any transaction in securities pursuant to an
agreement entered into with the merchant
banker in the process of market-making or
subscribing to an unsubscribed portion of the
issue in accordance with SEBI (issue of capital and
disclosure requirements) regulations.
4. Any other specified transaction
–– Transactions on the stock exchange cannot be
carried forward.
–– The transaction of business in securities by an FPI
must be only through SEBI-registered stock brokers
Exceptions
1. Transactions in government securities and such
other securities falling under the purview of RBI,
which shall be carried out in the manner specified
by RBI
2. Sale of securities in response to a letter of offer
sent by an acquirer in accordance with the
takeover regulations
3. Sale of securities in response to an offer made
by any promoter or acquirer in accordance with
delisting regulations
4. Sale of securities, in accordance with buy-back
regulations
5. Divestment of securities in response to an offer by
Indian companies in accordance with operative
guidelines for disinvestment of shares by Indian
companies in the overseas market through
issue of American depository receipts or global
depository receipts as notified by the GOI and
directions issued by RBI from time to time

6. Any bid for, or acquisition of, securities in
response to an offer for disinvestment of shares
made by the central government or any state
government
7. Any transaction in securities pursuant to an
agreement entered into with a merchant banker
in the process of market-making or subscribing
to an unsubscribed portion of the issue in
accordance ICDR regulations
8. Any other transaction specified by SEBI
–– An FPI shall hold, deliver, or cause to be delivered
securities only in dematerialized form. Existing shares
held in non-dematerialized form can be held in
nondematerialized form if such shares cannot be
dematerialized.
• In respect of investments in the debt securities, the FPIs
shall also comply with terms, conditions, or directions,
specified or issued by SEBI or RBI, in addition to other
conditions specified in these regulations.
–– “Debt securities” shall include dated government
securities, commercial paper, treasury bills, listed or
to-be listed corporate debt, units of debt oriented
mutual funds, unlisted nonconvertible debentures/
bonds in the infrastructure sector, security receipts
issued by asset reconstruction organizations, or any
other security, as specified by SEBI from time to time.
• Unless approved by SEBI, securities shall be registered
in the name of the FPI as a beneficial owner for the
purposes of the Depositories Act, 1996.
• In cases where the GOI enters into agreements or
treaties with other sovereign governments and where
such agreements or treaties specifically recognize certain
entities to be distinct and separate, SEBI may, during the
validity of such agreements or treaties, recognize them
as such, subject to conditions as may be specified.
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Conditions for issuance of offshore derivative
instruments by FPI
• Category I and Category II FPIs (except for unregulated
broad-based funds) can issue, subscribe to, or otherwise
deal in offshore derivative instruments (ODIs), directly or
indirectly, subject to the following conditions:
–– ODIs are issued only to persons regulated by an
appropriate foreign regulatory authority.
–– ODIs are issued after compliance with ‘know your
client’ norms.
• The following are prohibited from issuing, subscribing,
or otherwise dealing in ODIs directly or indirectly:
–– Unregulated broad-based funds, classified as
Category II FPI by virtue of their investment manager
being appropriately regulated
–– Category III FPI
• FPI is required to ensure that further issue or transfer
of any ODIs issued by or on behalf of it is made only to
persons who are regulated by an appropriate foreign
regulatory authority.
• ODIs issued under FII regulations are deemed to have
been issued under the corresponding provision of these
regulations.

Conclusion
The FPI regulations are expected to simplify and expedite
the entry norms for portfolio investors into India. These
regulations rationalize the categorization of investors,
know your customer (KYC) requirements, and investment
conditions. This is a welcome development and is expected
to facilitate portfolio investments in the country. The
implementation of FPI regulations would necessitate
appropriate realignment in income tax laws, FDI policy,
foreign exchange management laws, and other laws.
SEBI might need to issue clarifications with respect to
compliance of certain aspects of the FPI regulations (such
as revised investment caps, participatory note structures,
investment in unlisted shares, etc.) by existing FIIs.
In order to remove uncertainty in tax treatment of FPIs, the
Department of Economic Affairs of the GOI has recently
issued a communication to SEBI and CBDT stating that all
three categories of FPIs would receive similar treatment
as presently available to FIIs. However, the same can be
implemented only once it is formalized by CBDT either
through a notification or a specific amendment to the
income tax law.

Key differences between FII regulations and FPI regulations
Particulars

FII regulations

FPI regulations

Regulatory structure

Two-tier structure – FIIs and
subaccounts

No tiers

Registering institution

SEBI

DDP on behalf of SEBI

Need to be a resident in a country
Not applicable for sub-accounts
where securities market regulator is
a signatory to IOSCO’s MMOU or a
signatory to bilateral MMOU with SEBI

Applicable to all

Investment limit for foreign individual/
foreign corporate

Five percentage of issued capital

Below 10 percent of issued capital

Investment limit in equity shares

Upto 10 percent of issued capital

Below 10 percent of issued capital

Investment in unlisted equity shares

Permitted

Not permitted

Issuance/subscription of ODIs
(participatory notes)

Permitted for all FIIs
(not subaccount(s))

Permitted for Category I and
Category II FPIs except for
unregulated broad-based funds

Source:
SEBI (Foreign Portfolio Investors) Regulations 2014.
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Australia: New draft legislation released on
investment manager regime

Background
On January 30, 2014, the Australian government released a
third version of exposure draft (ED) legislation for the third
and final element of the investment manager regime (IMR),
which also amends already-enacted elements of the IMR.
Two previous versions of this draft legislation were released
in April and July 2013.
Comments have been requested by February 14, 2014. We
understand that there is a proposal to introduce the final
legislation into Parliament in March 2014 and to enact the
law by mid-2014.
The stated objective of the IMR is to remove tax impediments to particular kinds of investment made into or
through Australia by certain foreign-managed funds that
have wide membership. This is achieved by providing
foreign residents with an Australian income tax exemption
for their investments through such funds. In the absence of
the IMR, many foreign funds could be subject to Australian
tax on Australia-source income and gains.

and conclude contracts on behalf of a foreign fund,
thus creating an Australian permanent establishment for
the fund.
IMR 3 is intended to provide the prospective, long-term
IMR exemption. The interaction of the latest ED with the
already-enacted elements of the IMR is unclear and will
need to be clarified with the government through the
consultation process.
Overview of requirements for the exemption
The IMR applies to a fund that is an IMR foreign fund. This
requires that the fund:
• Not be an Australian resident at any time during the
income year;
• Be widely held; and
• Not carry on a trading business in Australia at any time
during the income year (a trading business, broadly, is
any business other than one consisting of investing or
trading in loans, shares, derivatives, or similar financial
instruments).

The first two elements of the IMR, as enacted in 2012,
broadly deal with the following:

At least in respect of IMR 3, the fund also would be
required to meet the following requirements:

• IMR 1 provides a statutory exemption for an IMR
foreign fund in respect of IMR income for periods up to
June 30, 2011; and
• IMR 2 provides a statutory exemption for an IMR
foreign fund in respect of certain IMR income, with
effect from July 1, 2010. IMR 2 is intended to apply,
broadly, where the relevant income is attributable to
an entity that exercises a general authority to negotiate

• Be a resident of an information exchange country at all
times during the income year; and
• File an annual information return. This statement would
require, inter alia, details of the country of residence,
the fund’s status as an IMR foreign fund, and the
application of the various requirements of the IMR.
However, unlike under the previous EDs, the fund no
longer would be required to provide an annual written
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notice to the beneficiaries or partners as to its status as
an IMR foreign fund for that year.
As noted, it remains to be clarified whether these last two
tests apply in respect of IMR 1 and IMR 2.
Broadly, under IMR 3, the following amounts would be
exempt for an IMR foreign fund:
• Income or gains from a disposal of most financial
arrangements, excluding:
–– Australian real property
–– Generally speaking, share/equity interests of
10 percent or more
• Income or gains from a derivative financial arrangement
Note that amounts that are subject to withholding tax
should not be impacted by the IMR.
Improvements from the last ED
Widely held test
A number of key changes have been made in the new ED
in relation to the requirement that an IMR foreign fund be
widely held. In the previous ED, a fund was required:
• To satisfy the widely held test; and
• Not to breach a closely held test.
The closely held test would have been breached in any of
the following cases:
• The 10 percent significant member test: A member of
the fund had a total participation interest (on a lookthrough basis) of 10 percent or more
• The tightly held test: The sum of the total participation
interests (on a look-through basis) in the entity of 10 or
fewer members of the entity was 50 percent or more.
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• The 20 percent manager test: The sum of the total
participation interests in the entity of a manager (and
any associates of the manager) of the entity was
20 percent or more (with no look-through applied).
The new ED combines the widely held test and the closely
held test into a single widely held test (the” new widely held
test”). In summary, the new widely held test would be met if:
• The fund has at least 25 members (directly or indirectly,
on a look-through basis);
• The 10 percent significant member test (see above) is
not breached; and
• The tightly held test (see above) is not breached.
That is, under the new widely held test, the 20 percent
manager test would be removed. While this would be a
positive change, the retention of the 10 percent significant
member test would continue to mean that some funds are
likely to be excluded from the IMR rules.
Entities that would not need to satisfy the new widely
held test
Another positive change in the new ED is that a lengthy
list of IMR widely held entities would be adopted. Such
entities would be deemed to pass the new widely held test
and thus could qualify as IMR foreign funds. In addition,
the presence of an IMR widely held entity as an investor in
a foreign fund potentially would help a fund meet the new
widely held test. IMR widely held entities would include:
• Entities listed for quotation in the official list of an
approved stock exchange;
• Australian and foreign superannuation (pension) funds
with at least 50 members;
• Certain government-related foreign pension funds; and
• Foreign sovereign wealth funds.

Issues that have not been addressed
A number of issues have been raised with the current rules
and previous EDs, which still have not been addressed in
the latest ED, including the following.
Limited partnerships
To qualify as an IMR foreign fund, a fund cannot be a
tax resident of Australia under Australian tax law. Under
Australian tax law, a limited partnership established outside
of Australia will be an Australian resident if it carries on
business in Australia. The concern is that actions, such as
engaging an Australian-based fund manager or investment
advisor that has a discretionary power to buy and sell
shares on behalf of the fund, may satisfy this test and
cause the limited partnership to become an Australian tax
resident. IMR 3 does not address the wide definition of
resident as it applies to limited partnerships.
Residence in an information exchange country
To be eligible to be an IMR foreign fund under IMR 3, the
fund would be required to be resident at all times during a
year in an information exchange country. The relevant test
would require, broadly, that a fund be treated as resident
in an information exchange country under the tax laws
of that country or that it satisfy certain other conditions,
including carrying on business in that other country. This
requirement may prove problematic, depending upon the
tax laws of the relevant country and where the fund carries
on business.

Australia currently has information exchange arrangements
with 56 countries, including the British Virgin Islands,
Cayman Islands, Guernsey, Isle of Man, and Jersey, among
others. Luxembourg is not currently an information
exchange country.
Conclusion
The IMR reforms have significant implications for any fund
with Australian investments, including shares in Australian
entities, or any fund that uses the services of an Australianbased fund manager or investment advisor.
The latest ED contains some improvements over the
previous versions, in particular, the extension of the list of
IMR widely held entities. However, a number of previously
highlighted issues remain unaddressed. Furthermore,
the interaction of the latest ED with the already-enacted
elements of the IMR is unclear.
Funds should undertake an IMR review to determine
whether they qualify as an IMR foreign fund. This will allow
a fund to confirm its Australian tax exposures and enable it
to complete any required annual information statement on
a timely basis.
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