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Hong Kong Tax Analysis

How Global Minimum Tax implementation
timelines could affect top-up tax liabilities

Introduction

On 22 February 2023, it was announced that from 2025, Hong Kong would
implement the Global Anti-Base Erosion ("GloBE" or "Pillar Two") rules and a
Qualified Domestic Minimum Top-up Tax ("QDMTT"). This implementation
timeline is significant as it is 1 year later than many other jurisdictions, including
the UK, most of Europe, Japan and Korea, all of which are expected to
implement the GIoBE rules from 2024. On 14 February 2023, Singapore also
announced that it would implement the GloBE rules and a QDMTT from 2025. In
practice, Singapore is therefore likely to implement in the same year as Hong
Kong. Other jurisdictions, such as Mainland China, are yet to release a timeline
and it remains to be seen whether others, such as the US, will implement the
GloBE rules and a QDMTT at all.

Operation of the GloBE rules and QDMTTs

We explore some of the high level implications of the implementation timelines
later in this article. However, firstly, it may be helpful to revisit the key
differences between the GloBE rules and a QDMTT using several simple
examples.

Both the GloBE rules and QDMTTs should operate in a similar fashion. Their
overall goal is to ensure that multinational enterprise groups ("MNE Groups")
have an effective tax rate ("ETR") of at least 15% in each jurisdiction in which
they operate, based on a particular ruleset. The primary distinction between the
GloBE rules and a QDMTT is in the scope of application and the allocation of
taxing rights between different governments.

The GloBE rules apply to an entire MNE Group, based on its consolidated
financial statements. Generally, priority to collect top-up tax will be granted to
the jurisdiction of the ultimate parent entity ("UPE") of the MNE Group through
a mechanism known as the Income Inclusion Rule ("lIR").
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The standard version of the IIR within the GIoBE rules only applies to jurisdictions below the UPE jurisdiction.
Accordingly, an MNE Group with its headquarters in Hong Kong should not be required to apply the IIR to any low

taxed profits in Hong Kong and should only be required to apply the IIR to subsidiary jurisdictions outside of Hong
Kong.

Where an MNE Group is headquartered in a jurisdiction other than Hong Kong, any low taxed profits in respect of
the MNE Group's operations in Hong Kong could be subject to the IIR in the non-Hong Kong headquarters'
jurisdiction. Accordingly, if only the lIR is considered and we focus on low taxed profits in Hong Kong, there should
be a difference between the taxation of a Hong Kong headquartered MNE Group and a non-Hong Kong
headquartered MNE Group. Put simply, the low taxed Hong Kong profits of the Hong Kong headquartered MNE
Group would not be taxed, whereas those of a non-Hong Kong headquartered group should be taxed. These
scenarios are illustrated below.
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The above situation can change when a QDMTT is considered, which has a different scope and application to the IIR.
A QDMTT is a version of the GIoBE rules that applies only domestically and requires top-up tax to be paid to the
local government, instead of to the government of the UPE. A QDMTT applies in priority to the IIR, meaning that if a
QDMTT does apply it is unlikely that the IIR will have a significant effect (this is reflected in Illustration 3 and 4
below). Another important design feature of a QDMTT is that unlike the GIoBE rules a QDMTT is not required to
take into consideration tax paid under a Controlled Foreign Companies ("CFC") regime when determining the top-up
tax due. Accordingly, top-up tax payable under a QDMTT could be greater than under a normal application of the
GIloBE rules.

Paid to HK government

Paid to Foreign government
* Unlikely to be any top-up Hong Kong Foreign * Unlikely to be any top-up
tax collected under IIR as VIR v IR tax collected under IIR as
o UPE UPE o
a result of application of a result of application of
QDMTT abMTT
Paid to Foreign government Paid to HK government
+ Foreign jurisdiction’s FDI’.EI.gI'I v QDMTT v QDMTT Hong‘ K.ong * HKtop-up tax collected
top-up tax collected via subsidiary subsidiary via QDMTT
QDMTT
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A QDMTT will apply equally to the Hong Kong profits of both a Hong Kong headquartered and a non-Hong Kong
headquartered MNE Group. This means that the difference between lllustration 1 and 2 above, where the IIR does
not apply to the Hong Kong profits of a Hong Kong headquartered MNE Group, but does apply to the Hong Kong
profits of a non-Hong Kong headquartered MNE Group would be eliminated as Hong Kong introduces a QDMTT.
This is further illustrated below.
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While Hong Kong is planning to introduce both an IIR and a QDMTT, a delayed implementation timeline versus

other jurisdictions will have a number of implications. For example, Hong Kong will collect less tax than if it had
implemented the rules in 2024. Some of the forgone tax will simply be collected by governments elsewhere,
whereas in some circumstances less tax will be paid overall as Hong Kong's delay could mean certain MNE Groups
are not required to pay top-up tax at all. We have outlined a number of these scenarios below, which should also be
relevant to other jurisdictions with delayed implementation timelines, such as Singapore.

Implications of delayed implementation timelines

In the circumstance where the UPE jurisdiction does not implement an IIR, the right to apply an IIR should be
transferred to the next subsidiary jurisdiction in the ownership chain. An example of this is provided in Illustration 7
below. Hong Kong, being the jurisdiction of the UPE, will not apply the lIR in 2024, as a result, the immediate
subsidiary jurisdiction, which is the UK, has the right to apply the IIR. Assuming Singapore does not implement a
QDMTT in 2024, the UK government should collect top-up tax in respect of any low taxed profits in Singapore. The
UK government would also collect any top-up tax in respect of its own low taxed profits under its QDMTT.

In 2025, assuming both the IIR and QDMTT are in effect, each jurisdiction should independently collect its own top-
up tax via a QDMTT. Both of these scenarios are illustrated below.
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Generally, a QDMTT is not expected to result in a lower amount of tax payable than under the GIoBE rules.
However, as discussed above, tax collected under CFC rules is not expected to be factored into top-up tax payable
under a QDMTT. Therefore, the top-up tax payable under a QDMTT may be greater than would have been payable
under the GloBE rules.

In the event that a computation of top-up tax under a QDMTT results in less top-up tax being payable than is due
under the GIoBE rules, the difference could be collected under an lIR. However, this possibility has not been
reflected in the illustrations for simplicity.

For MNE Groups with a UPE in a jurisdiction that would be implementing an IIR from 2024, the amount of top-up
tax to be paid to the UPE jurisdiction would depend on whether the subsidiaries of the MNE Group are located in
jurisdictions that have implemented a QDMTT. In lllustration 9, the MNE Group has operations in Hong Kong where
an IR and QDMTT should not be in force until 2025. As such, the entirety of the top-up tax in respect of the Hong
Kong profits should be collected by the UPE jurisdiction in 2024. The MNE Group also has operations in APAC, if we
assume no QDMTT has been implemented in the APAC jurisdictions in 2024, the UPE would also have the right to
apply the lIR in respect of low taxed profits in these jurisdictions. In 2025, when Hong Kong implements a QDMTT,
Hong Kong will have priority in collecting the top-up tax in respect of any low taxed Hong Kong profits. To the extent
APAC jurisdictions also implement QDMTTs from 2025, they would similarly have priority to tax in respect of their
own low taxed profits. (Illustration 10).
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Illustration 9: Top-up tax for UK/EU/KR/JP headquartered MNE group in 2024 Illustration 10: Top-up tax for UK/EU/KR/JP headquartered MNE group in 2025

Some jurisdictions may not implement the GloBE rules or have uncertain status with regard to implementation; for
example, the US, certain African countries and various haven jurisdictions. If these jurisdictions do not implement
the GloBE rules, depending on the MNE Group structure and jurisdictions in which they operate, the MNE Group
could avoid top-up tax entirely, at least in 2024 (lllustration 11). However, if the MNE Group has operations in
jurisdictions that have implemented the GloBE rules, these MNE Groups may be subject to a QDMTT, IIR and / or
Under Taxed Payments Rule ("UTPR"). In Illustration 12, which is assumed to occur in 2025, Hong Kong should act as
the intermediate parent entity and be granted the right to apply the IIR in respect of any low taxed profits of APAC.
The amount of top-up taxes to be collected by the Hong Kong government will depend on whether the APAC
jurisdictions with otherwise low taxed profits operate a QDMTT or not.



The recently issued agreed administrative guidance to the GloBE rules clarified that the US Global Intangible Low-
Taxed Income ("GILTI") regime is to be treated as a CFC regime for the purposes of the GIoBE rules and tax charged
under the GILTI regime may be allocated to jurisdictions based on a specified methodology. This should generally
reduce top-up tax calculated under the GloBE rules. However, as discussed above, the allocation of CFC taxes from a
parent should be ignored for the purposes of computing top-up tax under a QDMTT. Accordingly, even though the
guidance with regard to the allocation of GILTI tax may have been considered as providing significant clarity for US
headquartered groups, it could be largely obviated by jurisdictions not taking into consideration GILTI tax when
computing top-up tax under a QDMTT.
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Illustration 11: No top-up tax for US headquartered MNE group in 2024 lllustration 12: Top-up tax for US headquartered MNE group in 2025

Korea is the first jurisdiction to codify the UTPR in its domestic legislation. The UTPR is another top-up tax collection
mechanism that serves as a backstop rule to the IIR. The UTPR broadly applies where top-up tax has not been
collected either under a QDMTT or IIR. It is likely that the UTPR may apply where the headquarters jurisdiction does
not operate a QDMTT or IIR and has low taxed profits. Where the UTPR applies, the top-up tax to be collected will
be shared among subsidiaries in jurisdictions that have implemented a UTPR.

If Korea operates its UTPR from 2024, as it has announced, it could mean that Korea collects a substantial amount of
top-up tax under the UTPR, particularly in respect of low taxed profits that are not yet subject to an IR or QDMTT
due to a delayed implementation.

Key takeaway

While the GloBE rules and QDMTTs are intended to apply in a consistent and uniform fashion, the transition from
the status quo to the application of these rules will give rise to significant complexity and uncertainty. MNE Groups
should carefully consider the interactions between the QDMTT, IIR, UTPR and CFC regimes based on the
implementation timelines of different jurisdictions. Proper attention will need to be given to understanding the
nuances of the various scenarios that could arise. The rules continue to change and develop at a rapid pace and
require substantial expertise to properly understand. MNE Groups will need to ensure appropriate resources are
committed to their implementation projects.

L While it is anticipated that the European Union jurisdictions will generally implement an IIR from 2024, only a limited number
of jurisdictions have released draft law to confirm this.



Through the "Global Tax Reset Il series" articles, Deloitte will help you keep an eye on the recent major changes in the global
tax system and discuss with you the far-reaching impact that it may have on multinational corporations. Please refer to the
following links to access to the previous articles under the series.
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Deloitte China provides integrated professional services, with our long-
term commitment to be a leading contributor to China’s reform, opening-
up and economic development. We are a globally connected firm with
deep roots locally, owned by our partners in China. With over 20,000
professionals across 30 Chinese cities, we provide our clients with a one-
stop shop offering world-leading audit & assurance, consulting, financial
advisory, risk advisory, tax and business advisory services.

We serve with integrity, uphold quality and strive to innovate. With our
professional excellence, insight across industries, and intelligent
technology solutions, we help clients and partners from many sectors
seize opportunities, tackle challenges and attain world-class, high-quality
development goals.

The Deloitte brand originated in 1845, and its name in Chinese ({£ )
denotes integrity, diligence and excellence. Deloitte's professional
network of member firms now spans more than 150 countries and
territories. Through our mission to make an impact that matters, we help
reinforce public trust in capital markets, enable clients to transform and
thrive, empower talents to be future-ready, and lead the way toward a
stronger economy, a more equitable society and a sustainable world.
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(“DTTL"), its global network of member firms, and their related entities
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