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CONTENT
The EU Directive 2018/822/EU on mandatory automatic 
exchange of information in relation to reportable  
cross-border arrangements entitled “DAC 6” was inspired 
by the mandatory disclosure rules from the OECD’s 
BEPS (Base erosion profit shifting) Action 12 project. 
BEPS Action 12’s purpose is to give tax authorities 
timely information about potentially aggressive tax 
arrangements. 

Based on DAC 1, new provisions have been put into place 
in the framework of spontaneous, automatic and ‘on 
request’ exchange of information. Several DAC followed 
(DAC 2 on CRS, DAC 3 on automatic exchange of rulings, 
DAC 4 on country-by-country reporting and DAC5 access 
to beneficial ownership information.) Now, DAC6 requires 
intermediaries (or concerned taxpayers) to report cross-
border arrangements meeting the criteria of the Directive 
(cross-border feature, matching the hallmarks listed as 
from 25 June 2018) to their local tax authorities. These 
criteria are notably based on the 15 hallmarks (generic or 
specific). 

The DAC 6 Directive covers all taxes except VAT, excise 
duties and social security. One of its core features is the 
requirement for a cross-border dimension, it applies to 
both individuals and entities.

A cross-border arrangement is one which:

 • Involves either more than one EU Member State or an 
EU Member State and a third country 

 • Meets one or more hallmarks, presenting an indication 
of a potential risk of tax avoidance

Generic hallmarks would capture arrangements that 
contain success fees or standard documentation with 
confidentiality clauses. Specific hallmarks would be used  
to target vulnerabilities in the tax systems. They would 
cover different topics, including among others:

 • Cross-border deductions (for example, deductible 
cross-border payment(s) made to an associated 
enterprise located in a jurisdiction that does not 
impose corporate tax; deductions for the same 
depreciation on the asset that are claimed in  
more than one jurisdiction)

 • Automatic exchange of information and  
beneficial ownership

 • Transfer pricing (for example, transfer of  
hard-to-value intangibles) 

A “main benefit test” would apply to the generic hallmarks 
as well as several of the specific hallmarks. As per DAC 6,  
the main benefit requirement will be satisfied if it can 
be established that having regard to all relevant facts 
and circumstances, a person may reasonably expect to 
derive a tax advantage from such an arrangement. The 
principle, according to the OECD BEPS Action 12 report, is 
to compare the main benefit of the value of the expected 
tax advantage with any other benefits likely to be obtained 
from the transaction. 

As the disclosure reporting would be aimed at identifying 
potentially aggressive tax schemes, it would not judge 
whether a scheme under disclosure is actually abusive 
or aggressive. To be subject to reporting, it would be 
sufficient for a tax scheme to meet at least one of the 
hallmarks and as such, be identified as potentially 
aggressive.

Finally, the reporting is the responsibility of intermediaries 
such as banks, asset managers, insurers, accountants or 
lawyers, except if they are based in third countries or 
benefit from a legal privilege. In case all intermediaries are 
exempt from reporting or there is no intermediary, the 
responsibility moves to the concerned taxpayer.

KEY CHALLENGES
Several challenges have been identified: 

Firstly, this is a Directive with several local transpositions 
notably concerning the definition of intermediaries, the 
cross border feature and the scope of the taxes.

The second key challenge is to identify reportable 
arrangements by having a proper DAC 6 policy in place.

Final and probably the most complex challenge is the 
timing as the reporting begins on 1 July 2020 and the 
backlog needs to be monitored as potential reporting 
arrangements will include those existing as per  
25 June 2018.
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SRD II (EU/2017/828) (the “Directive”) applies to listed 
companies which have their registered office in a Member 
State and their shares are admitted to trading on a 
regulated market situated or operating within a Member 
State (the “issuer” or “Listed Company”). The Directive 
aims to facilitate communication between issuers and 
investors as well as to encourage more active and direct 
long-term engagement of the shareholders in company 
matters. The Directive is currently considered for 
implementation into national legislation. 

For achieving its objectives, the Directive establishes the 
following four sets of rules which need to be implemented 
accordingly:

 • The identification of shareholders, 

 • The shareholders’ rights in relation to the remuneration 
of directors, 

 • The transparency of institutional investors, asset 
managers and proxy advisors, and

 • The transparency and approval of the company’s 
related party transactions. 

By implementing the Directive the first challenge is for the 
issuer to identify the information to be shared regarding 
annual general meetings (AGM) and other corporate 

events. However, for this poster, the assumption taken 
is that the Directive is transposed in its totality and that 
this information is adequately produced, and will focus on 
the next steps concerning all investors holding EU equity 
shares or equivalent, concentrating on five axes: 

 • Information should reach all investors, large and small 

 • Investment firms have to communicate their 
“engagement policies” when they act on behalf of 
investors 

 • Issuers have a right to know who their investors are 

 • Issuers have to disclose adequate information (e.g., 
directors’ remuneration and material transactions 
bearing potential conflicts of interest) 

 • Investment process intermediaries have to cooperate 
swiftly 

01. Firstly, the assumption is that the issuer has the 
information and has passed it onto the different 
intermediaries. The process entails the issuer 
informing its Central Securities Depositary (CSD), 
its issuing agent. The CSD connects with its clients, 
the custodian banks. These custodians pass the 
information down the chain, until it finally reaches 
the “ultimate” shareholder, who often is an individual, 
although it could also be a fund, a pension plan or any 
other legal entity. This requires that, at any time, all 
investors (including ones who may only possess one 
share) can be identified.   

02. A second challenge arises: investors may wish to vote. 
So far, unfortunately, when (and if) the information 
reaches the investors, the process often stops here. 
Investors, unless particularly willing to be active, 
rarely vote and do not attend the AGM, which might 
even be held in a different Member State. With SRD II, 

financial intermediaries will have to track information 
recipients, put forward voting options, and ensure 
that a mechanism to vote exists for all investors, 
either through traditional voting, or via a proxy 
arrangement that must be created and formalized.  

03. The third challenge starts when firms manage client 
assets, as they now have to define and disclose their 
engagement policy (since June 2019), explaining 
how financial intermediaries, asset managers, and 
other parties involved will vote when they represent 
investors. UCITS and AIFs are directly impacted by this 
aspect of the Directive but other forms of collective 
asset management (typically discretionary portfolio 
managers) should also consider if, and how, they might 
draft a similar voting policy.  

04. The fourth and probably most complex challenge 
is related to the fact that, at any moment, issuers 
may ask to identify who are their shareowners. The 
underlying difficulty lies in the criteria proposed by 
the EU Directive: Identification might be subject to an 
ownership threshold of 0.5 percent. Member States 
might choose to go below that minimum, down to 
ownership of one share, with identification to be 
reported without delay. In addition to the lack of a 
harmonized definition of the notion of a shareholder, 
the relevant percentage of ownership to identify 
shareholders may therefore vary from one Member 
State to another. 

05. Lastly, in the case of the Shareholders’ Rights 
Regulation, the challenges previously mentioned are 
combined, with the additional twist that, at the present 
stage, not all useful universally accepted templates are 
fully developed or even available to the stakeholders, 
especially smaller ones.

KEY CHALLENGES
Looking at SRD II requirements, data management is 
essential. SRD II includes an obligation to provide access 
to data in extremely short timeframes, which means that 
manual or ad hoc processes are impossible to sustain on 
such a large scale. Only high performance data systems will 
allow such demands to be met.

SRD II requires financial intermediaries to respond to 
demands from issuers within the same business day or 
without delay. Responding requires any shareholder, even 
one holding only one share, anywhere in the network (and 
the world) to be identified.

The scope of application is a challenge as each Member 
State might have its own perspective on SRD II where 
thresholds or the scope of entities are concerned. 
Consequently, considering only the rules in the country 
where the financial institution is based implies a very 
narrow perception. 
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In 2020, key regulatory and supervisory themes will cover the increased 
focus on non-financial risk management including outsourcing 
arrangements, ICT and security risk management, further inclusion of 
AML/KYC within Supervisory Review and Evaluation Process (SREP) and 
development of the prudential framework around sustainable finance and 
climate risk, all of which will require evolution in data intensive prudential 
reporting and increase the importance of operational resilience.

This year will also be marked by the Level 2 work of the EBA around the 
Risk Reduction Measures (RRM) package and further development  
of the finalization of Basel III in Europe.

ICT & Security risk and Outsourcing arrangements
In 2020, reflecting the SREP outcome of 2019, IT and Cyber will continue 
to represent a key area of focus for supervisors. In this regard, EBA 
Guidelines on ICT and security risk management are intended to 
establish expectations on the mitigation and management of ICT and 
Security risks, and aim at defining how financial institutions should 
comply with provisions of CRD IV and PSD2. These guidelines will enter 
into force on 30 June 2020 and complement the EBA Guidelines on ICT 
Risk Assessment under SREP and the EBA guidelines on outsourcing 
arrangements. 
 
The latter entered into force in September 2019 and specify the internal 
governance arrangements, including sound risk management, that 
banks, payment institutions and electronic money institutions should 
implement when they outsource functions or activities (notably IT and 
cloud services), in particular with regard to critical or important functions.
 
In December 2019 the European Commission launched a consultation 
process on the Regulation on Digital Operational Resilience for the 

financial sector. The overall objective of the initiative is to further 
strengthen the digital operational resilience of EU financial sector 
entities, including their ICT security.

Loan origination and monitoring
On 30 June 2020, the EBA’s guidelines on loan origination and monitoring 
are expected to enter into force. 

The objective of these guidelines is to improve banking practices and 
associated governance arrangements, processes and mechanisms 
in relation to the granting of credit. The goal is to ensure that banks 
have robust and prudent standards for credit in terms of risk taking, 
management and monitoring, and that newly originated loans are of high 
credit quality. They also aim to promote the protection and fair treatment 
of consumers.  

Risk Reduction Measures package (RRM) including  
CRR2/CRD5 reform 
The EU’s Risk Reduction Measures package (RRM), which includes the fifth 
Capital Requirements Directive (CRD5), the second Capital Requirements 
Regulation (CRR2) and the second Bank Recovery and Resolution Directive 
(BRRD2) entered into force on 27 June 2019.

The key changes introduced by the banking reform package include:

 • Leverage Ratio (LR): A binding LR requirement, independent of the 
risk associated with the underlying exposures, introduced as  
a backstop to risk-weighted capital requirements. It is set  
at 3 percent of Tier 1 capital and applies in addition to the  
risk-based capital requirements.

 • Net Stable Funding Ratio (NSFR): The Basel NSFR standard is 
implemented. Yet, the EBA adjusted rules only reflect the preferential 
treatment granted to covered bonds and pass-through activities in the 
EU Liquidity Coverage Ratio (LCR). 

 • Market risk: The Fundamental Review of the Trading Book (FRTB) 
framework, as adopted by the BCBS in 2017, is only adopted as a 
reporting requirement, based on the Delegated Act published on 
17 December 2019. The implementation of FRTB as a minimum 
requirement is expected under CRR3. 

 • Counterparty Credit Risk (CCR): Implementation of the Standardized 
Approach for CCR as proposed by the Basel Committee, but with the 
introduction of a Simplified SA-CCR and the retention of the Original 
Exposure Method (OEM) for smaller institutions. 

Other key measures relate to MREL (Minimum Requirement for own funds 
and Eligible Liabilities), which has been tightened, intermediate parent 
undertakings (IPU) to be set up by third-country groups operating in the 
EU, reinforcement of AML matters within the supervisory process or the 
incorporation of environmental, social, and governance (ESG) risks into the 
supervisory process and prudential treatment.

On 28 December 2020, other specific components will enter into force:

 • Prudential consolidation

 • Exposures secured by mortgages on immovable property

 • Loss given default

 • Macro prudential or systemic risk identified in a Member State

Furthermore, the reporting requirement for the alternative standardized 
method for market risk (part of the FRTB framework) will enter force by the 
end of 2020. The vast majority of the other requirements have application 
dates two years after entry into force (i.e. 27.06.2021) which also require 
attention in 2020.

KEY CHALLENGES
Banks will need to prepare for compliance with CRD5/CRR2 in advance 
of its June 2021 application date. SA-CCR will be a particular challenge 
in 2020. Divergent implementation of the Basel III revisions will continue 
to add cost and complexity for cross-border banks. The EU’s approach 
to implementation will become clearer in 2020, allowing firms to begin 
planning in earnest.

Supervisors will remain focused on strengthening firms’ governance  
and culture, including how banks are managing and monitoring increasingly 
important risks such as cyber, sustainability or financial crime.
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 MiFID II draft delegated act including ESG factors are expected to apply beginning 2021

Disclosure Regulation first requirements from 10 Mar 2021

Taxonomy on climate change mitigation and climate change adaptation shall apply end of 2021 Taxonomy on other ESG objectives shall apply end of 2022

Mandatory reporting to the tax authorities required as of 1 Jul 2020

Most of CRD5 requirements apply  
from 29 Dec 2020 Most CRR2 provisions shall apply from 28 Jun 2021 CRD5 provisions on the failure to meet the capital buffer requirements apply from 1 Jan 2022 

European Commission shall publish its ESG report on  
the impact of BMR on the operation of third country  

benchmarks in the EU by 1 Apr 2020
European Commission shall review the minimum standards for EU Climate Transition Benchmarks and for EU Paris-aligned Benchmarks by 31 Dec 2022

1st reportable transactions/those whose first implementation step occurs  
between 25 Jun 2018 and 1 Jul 2020 will have to be reported by 31 Aug 2020

 National transposition of the Directive by 28 Dec 2020

European Commission to review and report on the implementation by 25 May 2020

Transposition of AMLDV 
by 10 Jan 2020

European Commission reports on functioning of the MIF Regulation by Q2 2020

Member States shall bring into force the laws, regulations and administrative provisions necessary by 17 Dec 2021

Transitional period for critical benchmarks and third country benchmarks until 31 December 2021

Home Member States applying IORP provisions referred to in the exclusion of Solvency II’s scope may continue to apply the laws,  
regulations and administrative provisions that had been adopted by them for a transitional period expiring on 31 December 2022

UCITS exemption to produce the PRIIPs key information document (KID) is applicable until 31 December 2021

Amended regulation on depositary safekeeping shall apply from 1 Apr 2020 Cross-border fund distribution (CBD) Directive and the CBD Regulation on 
marketing communication requirements shall apply from 2 Aug 2021

From 26 Mar 2020, regulated markets will be required to adopt tick-size regimes for shares, depositary receipts, exchange-traded funds, certificates, and other similar financial 
instruments while systematic internalizers will be required to use quotes, price improvements on those quotes and execution prices in compliance with those tick-sizes.

Transparency rules for card-based payments apply from 19 Apr 2020 

Settlement discipline measures shall apply from 14 Sep 2020 Apply to certified securities to be transferred into book-entry form  
for transferable securities issued after that date from 1 Jan 2023

Apply to other transferable  
securities from 1 Jan 2025

Applies to for credit institutions  
& IFirms from 11 Apr 2020 

Applies to intragroup transactions + 
for equity options from 4 Jan 2020 Applies to reporting FCs  

on behalf of NFC  
from 18 Jun 2020

Application of the bilateral margin requirements for intragroup transactions with 
third country entities in the absence of equivalence from 21 Dec 2020

Applies to covered entities  
(AANA of non-centrally  
cleared deriv. > €50bil)  
from 1 Sep 2020

Applies to Counterparties above the €8 billion threshold but  
below the new €50 billion threshold from 1 Sep 2021

Margin requirements - single-stock equity options  
or index options apply from 4 Jan 2021

Trade repository data reconciliation requirements, access provisions  
and FRANDT requirements shall apply from 18 Jun 2021

Applies to CCPs & CSDs  
from 11 Jul 2020

Applies to other FIs  
from 11 Oct 2020 

Applies to non-FIs  
from 11 Jan 2021 

Electronic messaging requirements and transparency rules for credit transfers shall apply from 19 Apr 2021 

Likely to be applied from early 2022

Most provisions shall apply from 19 Dec 2020

Certain provisions (designation of national cybersecurity certification authorities & conformity assessment bodies,  
complaint lodging and penalties) apply from 28 Jun 2021

Directive being considered locally for enactment

ESMA expects to report to the European Commission on MAR review during Q2 2020

Governance arrangements for UPI/UTI/CDE  
reporting implementation by Member States by Q3 2022 

Set-up centralized systems containing  
information on account holders by Sep 2020

 Most of the provisions of both the Regulation and Directive shall apply from 27 Jun 2021

Expected

Agenda confirmed

Migration to SCA for e-commerce card payment transactions by 31 Dec 2020

Transposition of the 6AMLD into national law 
by the 03 Dec 2020

Implementation of the 6AMLD by obligatory 
entities by the 03 June 2021


