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Imported Hybrid Mismatch through structured arrangements on Luxembourg
Holding structures
Overview of Legislation in Germany

Grandfathering rules for
expenses resulting from
agreements concluded
before 31 December 2019

01.01.2020
ATAD provisions to apply to

21.12.2020

expenses incurred as of 31

Annual Tax Act 2020, however,

December 2019

without ATAD provisions

10.12.2019

24.03.2020

Federal Ministry of Finance

Federal Ministry of Finance

issues first ATAD draft bill

issues second ATAD draft bill

01.01.2021
retroactive effect
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Imported Hybrid Mismatch through structured arrangements on Luxembourg
Holding structures
Possible mismatch scenarios in a PE context
Hybrid entity
 mismatch outcome is the result of differences in the allocation of payments
made to the hybrid entity under the laws of the jurisdiction where the hybrid
entity is established or registered and the jurisdiction of any person with a
participation in that hybrid entity
 E.g. disregarded entities: US taxable investors account for the interest deduction
at German BidCo level which leads to a double deduction (in Germany and US)

Hybrid financial instrument
 mismatch outcome is attributable to differences in the characterization of the
instrument or the payment made under it.
 E.g. PPL / CPECs:
 classification as debt in Luxembourg: full deductibility of interest
expense in Luxembourg
 Classification as equity in US: participation exemption of dividends in US
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Imported Hybrid Mismatch through structured arrangements on Luxembourg
Holding structures
Possible mismatch scenarios in a PE context
Imported Mismatch:
 If Luxembourg does not adjust a mismatch outcome;
and
 The effects of such mismatch outcome crystallize also
in another state
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Imported Hybrid Mismatch through structured arrangements on Luxembourg
Holding structures
Adjustment in Luxembourg vs Germany
Article 2 point (9) subparagraph 2 (c) ATAD Directive
“a mismatch outcome shall not be treated as a hybrid
mismatch unless it arises between associated
enterprises, […]or under a structured arrangement.”
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Imported Hybrid Mismatch through structured arrangements on Luxembourg
Holding structures
Adjustment in Luxembourg vs Germany
Article 2 point (9) subparagraph 2 (c) ATAD Directive

Luxembourg

“a mismatch outcome shall not be treated as a hybrid
mismatch unless it arises between associated
enterprises, […]or under a structured arrangement.”

Germany

Associated enterprise
Min 25% participation of an investor (realizing the benefits of the mismatch outcome) in the fund usually not fulfilled

Adding-up investors “acting together” to reach 25%?

Adding-up investors “acting together” to reach 25%?

Unless proven otherwise by the LTA, an individual or entity holding directly
or indirectly less than 10% in, and entitled to receive less than 10 % of the
profits of, a fund would not be treated as acting together with another
individual or entity holding an interest in the same investment fund.

The German Draft ATAD Act currently does not foresee any (10%) investment relief
Open questions:
 All investors realizing (similar) benefits of a mismatch outcome to be added up?
 Burden of proof and confidentiality issues

Structured Arrangement?
“ […] an arrangement involving a hybrid mismatch where the mismatch outcome is priced into the terms of the arrangement or an arrangement that has been
designed to produce a hybrid mismatch outcome, unless the taxpayer or an associated enterprise could not reasonably have been expected to be aware of the hybrid
mismatch and did not share in the value of the tax benefit resulting from the hybrid mismatch.’”
There is no clear position of the Luxembourg and German Tax Authorities with respect to structured arrangements. Arguments speaking against a structured
arrangement (case by case analysis):
 The fund structure is usually set up long before the taxpayer issuing a financial instrument is even in existence;
 The taxpayer is rarely or even not at all aware of the entire fund structure and full underlying investor base so when issuing the instrument, the taxpayer
is unlikely to know what it would mean for the tax position of the investors;
 The taxpayer usually does not benefit from an advantage (e.g. through a lower yield of the instrument) in case of a potential hybrid mismatch arising from
the instrument issued
Open question: Burden of proof and confidentiality issues
Deloitte 2021
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Imported Hybrid Mismatch through structured arrangements on Luxembourg
Holding structures
Adjustment in Germany – Potential consequences
 Non-deductibility of financing expenses
US taxable

•

Tax impact at a rate of c. 30% (CIT/TT) unless tax losses are available

•

Potential significant impact on ETR and the business model

investors
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Grandfathering rules in particular for financing expenses could be possible provided:
-

Loan agreement concluded before 31 December 2019; and

-

Preventing the financing expense could not have been reasonably expected (e.g though
termination of the (hybrid) loan agreement) without causing substantial damages.

•

Grandfathering rules shall not apply in case of substantial changes to the loan agreement after 31
December 2019
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Day 1: Global and regional private equity topics
Interest rate in shareholders’ loans – overview

The French tax authorities have been very challenging in the past few years on the interest rate on related-party debt, and notably
shareholder’s loans in LBO structures.
Several decisions rendered recently by French courts were favourable to the taxpayers, in relation to the documentation that could
be utilized to support the interest rate utilized.
Reference to interest rate on bonds for instance is now accepted.
Based on our experience of tax audits and on recent guidance provided by the FTA in January 2021, it seems crucial to have:
- a debt pricing analysis prepared by a third-party advisor supporting the rate utilized;
- the debt pricing analysis should be quite comprehensive and notably include an analysis of the credit rating of the borrowing company
and a benchmark of interest rates on the market.
In case of on-lending (i.e. third-party debt is borrowed by a company outside of France and on-lent to the French borrowing entity),
reference to the interest rate on the third-party debt is not sufficient.
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Day 1: Global and regional private equity topics
Capital gain taxation realized by foreign shareholders

Based on French tax law, capital gain realized upon the transfer of shares in a French entity by a foreign shareholder may be taxed in
France if there shareholding in the French company entitled them to more than 25% of the profit of the French entity (at the time of
the transfer or at any moment during the past 5 years).
Capital gain is taxed at standard CIT (27.5% for 2021) but:
- EU / EEA shareholders could benefit from the participation exemption if conditions are met, allowing a 88% capital gain exemption
(i.e. c. 3.3% tax rate);
- No taxation should occur in France if the tax treaty applicable between France and the foreign jurisdiction provides for a taxation of
capital gain only at the level of the seller.
Two recent case law have considered that no taxation could be levied in France if:
- The Seller is located in the EU (as this taxation is in contradiction to EU law): French administrative Supreme Court, 14 October
2020, 421524, Sté AVM International Holding;
- The Seller is located in a non-EU country (Cayman) with no tax treaty (as this taxation is in contradiction with EU freedom of capital
movement): Court of Appeal of Versailles, 20 October 2020, 18VE03012. This Court decision may not be final as the FTA may take
this case to the French Supreme Court.
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Day 1: Global and regional private equity topics
Capital gain taxation realized by foreign shareholders

Claims opportunities
Outcome of these case law may create claims opportunities if disposal of shares have occurred as from 2019 and have been taxed in
France under the provision of article 244 bis B if:
- The Seller / transferor is established in Spain, Italy, Sweden, Netherlands, Austria, Hungary, Malta, Cyprus or Bulgaria (i.e. a EU
country with a a tax treaty with a substantial participation clause) or in Denmark (i.e. EU country with no tax treaty with France);
- The French company is not a real estate company and is subject to CIT in France;
- The Seller would have been French, he would have benefitted from the participation exemption regime in France (88% capital gain
exemption);
- The Sellers held at least 25% of the French entities right to profit at the time of the sale or at any moment during the 5 years
preceding the sale.
Opportunities may also be applicable for Sellers located in non-EU jurisdictions, but a case-by-case analysis should be performed /
outcomes are not certain as the Court of Versailles decision may not be final.
Please note that a change in French tax law may occur in the near future to change future taxation rules.
Timing:
Claims must be submitted to the FTA before 31 December of the 2nd year following tax payment, i.e. :
- before 31 December 2021 for capital gain tax paid in 2019; and
- before 31 December 2022 for capital gain tax paid in 2020.
Deloitte 2021
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Day 1: Global and regional private equity topics
Sale & lease back – overview

The Finance Bill for 2021 also provides for a favourable tax treatment of sale & lease back transactions.
In principle, the capital gain upon a sale & lease back is immediately taxable.
Under the new regime, applicable until 30 June 2023, the taxation of the capital gain is spread over the term of the lease agreement up
to a maximum of 15 years.
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Day 1: Global and regional private equity topics
Free revalutation of assets – overview

French Finance Bill for 2021 provides for a favourable tax treatment of free revaluations of assets.
In principle, the net asset increase resulting from the free revaluation is treated as a taxable income and is immediately taxable.
Under the new regime, applicable until 31 December 2022, the taxation of the net asset increase will be either postponed until the sale
of the assets (for non amortizable assets) or spread over 5 or 15 years (for amortizable assets, depending of their nature – real estate
or others).
The revaluation enables a company to improve the presentation of its balance sheet and may also have positive tax impacts (especially
when computing ratios assessed on its net equity).
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Day 1: Global and regional private equity topics
ATAD 2 – overview

French Finance Bill for 2020 has enacted into French tax law new EU “anti-hybrid” rules (so called ATAD 2 rules – applicable as from 1
January 2020).
These rules aimed at preventing multinational companies from using “hybrid” arrangements to limit the taxation of their profits.
Scope of ATAD 2 rules
Broadly, arrangements targeted by ATAD 2 rules are mainly the following:
• Situations that give rise to a deduction without inclusion of a payment (interest or any other expenses) made under a hybrid
instrument, or to a hybrid entity / reverse hybrid or involving permanent establishment;
• Situations that give rise to a double deduction;
• Other specific situations involving an imported hybrid, payment to disregarded PE, hybrid transfer, dual resident tax-payer.
ATAD 2 rules are applicable if hybrid mismatches arise between a taxpayer and its associated enterprises (which would generally
require a 50% interest / 25% interest in some cases).
Consequences
If a hybrid arrangement is characterized, France can disallow the deduction of the payment that is not taxed or deducted in another
country, or France can tax income resulting from a payment that is deducted or not taxed in the other country.
In practice
ATAD 2 rules are complex and not self explanatory. No French administrative guidelines available to date.
Application of these rules to Private Equity structure raised questions / uncertainties.
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Day 1: Global and regional private equity topics
ATAD 2 – application to PE structure with French portfolio

Structure 1: Payments to a low tax jurisdiction
Fund

SHLs

Inclusion at
Cayman level?

• Interest deduction in France

Cayman Co
(Cayman)

• Inclusion in Luxembourg but interest income is compensated by
interest expenses (back-to-back financing)

CPECs
Lux Holdco
(Lux)

Management

 need to analyze if a non-inclusion / double deduction occurs in
the upper structure (Cayman level) + existence of a hybrid
instrument / hybrid entity – reverse hybrid entity

CBs

Non-inclusion at Cayman Co level?
Deduction of
interest in France
Senior Debt

French Topco
(France)

I/c loan(s)
French Bidco
(France)

Target Group
(France)

- 0% CIT rate (or CIT rate close to 0%) should not be assimilated to
a non-inclusion (based on OECD comments / to confirmed based
on FTA guidelines).
- Non-inclusion may occur if CPECs income are seen in Cayman as
an equity return (exempted dividend). CPECs may be
characterized as a hybrid instrument.
Conclusion:
Interest deductibility in France could be denied if no inclusion occurs
at Cayman Co level due to the insertion of a hybrid instrument (i.e.
CPECs seen as a debt instrument in Lux and as an equity instrument
in Cayman).
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Day 1: Global and regional private equity topics
ATAD 2 – application to PE structure with French portfolio

Inclusion at fund
level?

Structure 2: application of ATAD 2 rules?
Fund

SHLs

• Interest deduction in France

Lux TopCo
(Lux)

• Inclusion in Luxembourg but interest income is compensated by
interest expenses (back-to-back financing)

SHLs
Lux Holdco
(Lux)

Management

CBs

Deduction of
interest in France
Senior Debt

Non inclusion at Fund level?

French Topco
(France)

I/c loan(s)
French Bidco
(France)

 need to analyze if a non-inclusion / double deduction occurs in
the upper structure (fund level) + existence of a hybrid instrument
/ hybrid entity –reverse hybrid entity

• Funds are generally tax transparent entity: no inclusion at Fund
level
Existence of a hybrid instrument/ entity/ reverse hybrid?

Target Group
(France)

• Qualification as a hybrid or reverse hybrid is key as eligible funds
that qualify as a reverse hybrid entity should benefit from a
safeguard provision and not be caught by ATAD 2 rules (1).

(1): eligible funds are investment funds with a large number of investors, diversified portfolio
and subject to investor protection rules in its country of incorporation

Deloitte 2021
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Day 1: Global and regional private equity topics
ATAD 2 – application to PE structure with French portfolio

Inclusion at fund
level?

• Based on wording of the law, a fund could be characterized as a
hybrid entity (as transparent in country of incorporation / opaque
for some investors)

Fund

SHLs
Lux TopCo
(Lux)

•
SHLs

Lux Holdco
(Lux)

Management

Senior Debt

French Topco
(France)

I/c loan(s)
French Bidco
(France)

- Hybrid entity is an entity considered as (i) opaque in its country
of incorporation (i.e. a taxable entity) and transparent by its
foreign stakeholders;
- Reverse hybrid entity is defined as an entity considered as (i)
transparent in its country of incorporation and (ii) opaque by its
foreign stakeholders

CBs

Deduction of
interest in France

Based on French law marker comments:

=> French law marker comments seems to support that funds should
qualify as a reverse hybrid entity (and thus should not fall within
ATAD 2 limitation) but wording of the law may contradict this
analysis.

Target Group
(France)
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Day 1: Global and regional private equity topics
ATAD 2 – application to PE structure with French portfolio

Inclusion at fund
level?

• Even if funds fall within the application of ATAD 2 limitation (as
hybrid entities or if they cannot benefit from the safeguard
provision, application of ATAD 2 limitations to fund raises
uncertainties.

Fund

SHLs
Lux TopCo
(Lux)

SHLs
Lux Holdco
(Lux)

Management

• A fund should not qualify as a hybrid entity / reverse hybrid
entity if the mismatch result from minority investors (as they
should not qualify as associated enterprise);

CBs

Deduction of
interest in France
Senior Debt

• Notably, ATAD 2 rules should be applicable between associated
enterprises. Qualification of an associated enterprises between a
fund and its investors is debatable as:

French Topco
(France)

I/c loan(s)
French Bidco
(France)

• However, OECD comments consider that powers given by
investors
to the fund management company should
characterize a joint control of investors over the funds /
portfolio, so that minority investors may be seen as associated
to the fund.

Target Group
(France)
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Day 1: Global and regional private equity topics
ATAD 2 – application to PE structure with French portfolio

Inclusion at funds
level?

Conclusion:
Fund

SHLs
Lux TopCo
(Lux)

SHLs
Lux Holdco
(Lux)

Management

Some clarification from the FTA are however needed to confirm
that:

CBs

Deduction of
interest in France
Senior Debt

French Topco
(France)

I/c loan(s)
French Bidco
(France)

Target Group
(France)
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Although wording of the law and French law marker commentary are
not crystal clear, we believe that arguments could be put forward to
sustain that the payments made by a French entity to a fund
(directly or indirectly via back-to-back arrangements) should not fall
within ATAD 2 limitations (assuming no other hybridity in the
structure).

- Funds may be qualified as reversed hybrid if they are transparent
in their country of incorporation and opaque for some investors so
that they can benefit from the exemption applicable to investment
funds;
- Confirm that minority shareholders stake should not be
aggregated (joint control situation when investors delegate their
powers to a Management company) so that the fund should not
qualify as a hybrid entity if the mismatch originates from minority
stakeholders.
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Day 1: Global and regional private equity topics
ATAD 2 – application to PE structure with French portfolio

Structure 3: application of ATAD 2 rules?
US Fund

SHLs

• Interest deduction in France

Lux TopCo
(Lux)

• Check-the-box of Luxcos and French Topco / Bidco for US tax
purposes

SHLs
Lux Holdco
(Lux)

Management

• French Bidco is opaque in France and tax transparent (disregarded)
for US investors.

CBs

 A double deduction may then arise (deduction of interest in
France and in the US)

French Topco
(France)

I/c loan(s)

Senior Debt

 French Bidco may qualify as a hybrid entity

French Bidco
(France)

Conclusion:
Target Group
(France)
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Check-the-box election may entail adverse tax consequences in
France as they may create a double deduction situation (with no
double inclusion if a tax consolidation is in place).

Deloitte 2021 M&A Tax Virtual Conference

20

DAC 6

Deloitte 2021

Deloitte 2021 M&A Tax Virtual Conference

21

Day 1: Global and regional private equity topics
DAC 6 – overview

France has enacted DAC 6 rules into its domestic law by an Ordinance dated 21 October 2019.
DAC 6 rules provide for new reporting obligation of cross-border tax planning seen as aggressive.
DAC 6 scope:
Pursuant to DAC 6 rules, cross border arrangements must be reported only if they contain certain indications or “hallmarks” of tax
avoidance, which can be summarized in two categories:
- Hallmarks whose mere existence entails the obligation to report the arrangement;
- Hallmarks which requires that the main benefit or one of the main benefit of the arrangement is to obtain a tax advantage (Main
Benefit Test).
Who should report?
Reportable arrangements should be disclosed by intermediaries if they (i) are involved in designing, marketing, organizing or managing
the implementation of a reportable arrangement or if they (ii) provide assistance or advice in such implementation.
Please note that the definition of an intermediary is wide and not limited to external advisors. Notably Funds management entities or
group holding companies may qualify as intermediaries.
Please note that intermediaries benefitting from legal privilege cannot report, unless their legal privilege is waiver by their clients.
What information should be included in the DAC 6 report ?
Information to be reported are quite wide as they include information on the parties to the arrangements, identification of
intermediaries, detailed information on the hallmark(s), value of the arrangement at stake, etc.
Some information to report may be hard to assess (e.g. level of information to disclose, value of the arrangement, etc.).
Deloitte 2021
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Day 1: Global and regional private equity topics
DAC 6 – overview

Reporting deadline:
- 30 days after the reportable arrangement is made available for implementation (e.g. for structure paper, 30 days after final version is
made available) or is ready for implementation;
- Specific deadlines:
- For arrangements implemented between 25 June 2018 and 30 June 2020: reporting to be made before 28 February 2021;
- For arrangements implemented between 1 July 2020 and 21 December 2020: reporting was to be made before 31 January 2021.
What if a reportable arrangement is not declared?
- €10k penalty per infringement (€5k in case of first infringement)
- Max of €100k per entity per year

=> Reporting should then be assessed on a case-by-case basis, taking also into account other factors such as:
- the impact of a reporting on future tax audit (notably if criminal sanctions may be due) vs penalty at stake;
- Reputation impact.

Deloitte 2021

Deloitte 2021 M&A Tax Virtual Conference

23

Day 1: Global and regional private equity topics
DAC 6 – focus on PE structure

Reporting obligation under Hallmark B.2?
Fund

SHLs

• Hallmark B.2 targets arrangements allowing a conversion of
revenue into another type of revenue (less taxed).

Lux TopCo
(Lux)

• Hallmark B.2 is trigger only if one of the main benefit of the
arrangement is tax.

SHLs
Lux Holdco
(Lux)

Management

• MEP could then fall within Hallmark B.2 as it could be argued that
they allow a conversion of income (salaries into capital gain).

CBs
French Topco
(France)

•
I/c loan(s)

Senior Debt

French Bidco
(France)

Target Group
(France)

Deloitte 2021

In our view, reporting should be assessed on a case-by-case basis
and will depend on the MEP features (notably if conversion arise
due to the use of legal scheme such as qualifying free share plan
or not).

• Primary reporting obligation should lie with Manager’s advisors as
the conversion risk lies with Managers.
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Day 1: Global and regional private equity topics
DAC 6 – focus on PE structure

Reporting obligation under Hallmark C.1 a)?
Fund

SHLs

• Hallmark C.1.a) targets arrangements that would allow a
deduction of a payment made between associated enterprises if
the beneficiary of this payment has its tax residency in no
jurisdiction.

Lux TopCo
(Lux)

SHLs
Lux Holdco
(Lux)

Management

• Hallmark C.1.a) do not require the Main Benefit Test.
• Back-to-back financing arrangement between the funds and
French Topco could fall within C.1.a) as generally funds are tax
transparent entities (i.e. not tax resident in any jurisdiction).

CBs
French Topco
(France)

I/c loan(s)

Senior Debt

French Bidco
(France)

Target Group
(France)
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• However, if the fund is located in the EU (and incorporated under
EU laws), the beneficiary should not be the fund itself but its
qualifying stakeholders (i.e. share holders qualifying as associated
enterprise).
• It is unclear if the beneficiary should be Lux Holdco (as payment
of interest is primarily made by French Topco to Lux Holdco and
not directly to the Fund) or the Fund (due to the back-to-back
arrangement)
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Day 1: Global and regional private equity topics
DAC 6 – focus on PE structure

Reporting obligation under Hallmark C.1 c)?
Fund

SHLs

• Hallmark C.1.c) targets arrangements that would allow a
deduction of a payment made between associated enterprises if
the payment is tax exempt at beneficiary level.

Lux TopCo
(Lux)

SHLs
Lux Holdco
(Lux)

Management

CBs
French Topco
(France)

I/c loan(s)

Senior Debt

French Bidco
(France)

Target Group
(France)

• Hallmark C.1.c) is trigger only if one of the main benefit of the
arrangement is tax.
• French administrative guidelines comments on the notion of taxexempt payment are quite wide / unclear as they consider as taxexempt any payment that is not taxed due to a rebate, a
compensation or an offset of NOL or any other deductible
expenses or tax credit.
• In this context, it could be argued that interest income received by
LuxHoldco (if considered as the beneficiary) are tax-exempt as
they are offset by tax deductible expenses on the SHL (back-toback financing).
• Although this hallmark may be reached, it could also be argued
that the MBT may prevent reporting as SHL financing is generally
not put in place for tax reasons but for cash repatriation / legal
reasons.
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Day 1: Global and regional private equity topics
DAC 6 – focus on PE structure

Reporting obligation under Hallmark C.1 b i)?
Fund

SHLs

• Hallmark C.1.b i) targets arrangements that would allow a
deduction of a payment made between associated enterprises if
the payment is tax at a 0% CIT rate (or very low rate) at
beneficiary level.

Cayman Co
(Cayman)

SHLs
Lux Holdco
(Lux)

Management

• Hallmark C.1.c) is trigger only if one of the main benefit of the
arrangement is tax.

CBs
French Topco
(France)

I/c loan(s)

Senior Debt

French Bidco
(France)

Target Group
(France)

• In this context, it could be argued that interest income received by
Caymanco (if considered as the beneficiary) should trigger this
hallmark if interest income are taxed at a 0% CIT rate (or at a CIT
rate below 2%).
• Although this hallmark may be reached, it could also be argued
that the MBT may prevent reporting as SHL financing is generally
not put in place for tax reasons but for cash repatriation / legal
reasons.
• In addition, if Lux Holdco has proper substance, it could also be
argued that the beneficiary is Lux Holdco and not Caymanco.
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Break-out Session Austria: New interest limitation rules and other current topics related to
leverage; update on repatriation matters and dividend withholding tax relief
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Day 1: Global and regional private equity topics
Breakout session: Austria - New interest limitation rules and other current topics related
to leverage; update on repatriation matters and dividend withholding tax relief
Leverage
• Legacy rules
− Arm’s length principle for related parties and court cases on deemed equity, including equity ratio, debt terms, written
contemporaneous agreement etc.
− Tainted debt rules for acquisition debt due to share purchases from related parties, debt from capital repayments etc.
− Tax rate test in case of low-taxed related-party recipients of interest income.
• ATAD-based new rules
− Anti-hybrid rules.
− EBITDA-based interest limitation.

Deloitte 2021

Deloitte 2021 M&A Tax Virtual Conference

2

Day 1: Global and regional private equity topics
Breakout session: Austria - New interest limitation rules and other current topics related
to leverage; update on repatriation matters and dividend withholding tax relief
Repatriation
• Dividend WHT
− Exemption at source (gross payment) based on treaties and PSD – new court cases and updated draft Ministry of Finance
Regulations
− Refund procedure
− Foreign investment fund regime
− Leveraged dividend
• Capital repayments outside the scope of dividend WHT
− Equity tracking accounts
− Tainted debt for leveraged capital repayment
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Break-out Session Luxembourg: Luxembourg repatriation strategies in an
ATAD II environment
01 MARCH 2021

Day 1: Global and regional private equity topics
Introduction and Contacts

Raphaël Louage
Tax Partner – M&A
Luxembourg
rlouage@deloitte.lu
Quote “ We cannot be all in the same
boat but we cannot have each foot in
two boats “
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Day 1: Global and regional private equity topics
Luxembourg PE trends impacted by regulatory and tax environment

External Drivers…

… directly impact PE houses…

... which adapt their operating model…

… as data evidences

Employees in Luxembourg per player
BEPS

Transfer
Pricing

ATAD 1 / 2

Operational
Efficiency

Deloitte 2021

Development of new international
concepts

Requirement of motive and substance
for EU based operations of PE Houses

Driving large PE Houses to
Luxembourg in order to benefit from
stability and rationalization of the
holding structure

Re-thinking of back and middle office
functions and look-out for new
solutions to ensure quality and cost
effectiveness

Luxembourg as asset
management platform

Fund
toolbox

More than 20
employees
23%

0 employee
17%

Carried
interest
Cost
Tax
neutrality
& benefits

1 to 10
employe
es
44%

10 to 20
employees
16%

Operations

Trends

• Wide array of flexible investment vehicles
• Leveraging existing operations
• Optimal split between internally managed functions
and outsourced tasks
• Existence of skilled operational / back-office focused
workforce
• Tax efficiency of Luxembourg investment vehicles
• Structuring of management company / management
fees & carried interest

Blackstone
Expanding the finance,
accounting and risk and
compliance team in
Luxembourg
FT

Carlyle
Increasing operations and
substance in Luxembourg to get
“passporting” rights
FT

M&G
M&G Investments
choses Luxembourg
before Brexit
Paperjam
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Day 1: Global and regional private equity topics
ATAD focus
Hybrid Mismatches
The objective of the provision regarding hybrid mismatches is to neutralize the tax effects of hybrid
arrangements, exploiting differences in the tax treatment of an entity or instrument under the laws of
two or more EU Member States or non-EU States to achieve a deduction in both States. Apply to fiscal
years starting on or after 1 January 2019 (EU Member States) and 1 January 2020 (EU and Non-EU
States).
Interest limitation rules
The objective is to discourage group companies from artificially shifting their profit to Member States
with more generous tax rules and therefore, reducing their global tax liability through excessive
interest payments. Apply to fiscal years starting on or after 1 January 2019.
General Anti-Abuse Rule (‘GAAR’)

ATAD

The objective is to tackle abusive tax practices that have not yet been dealt with through specifically
targeted provisions, acting as a catch-all mechanism to protect a country’s tax base from abusive tax
planning. Apply to fiscal years starting on or after 1 January 2019.
Controlled Foreign Companies
The objective of the CFC rules is to tax companies and other entities resident in low-tax jurisdictions
when controlled by EU resident taxpayer (where profits are generated). Apply to fiscal years starting
on or after 1 January 2019.
Exit taxation rules
The objective is to protect against the avoidance taxation through (i) the migration of companies or (ii)
the transfer of assets to lower jurisdictions or outside the tax net entirely. The new exit tax rules apply
to fiscal years starting on or after 1 January 2020.
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Day 1: Global and regional private equity topics
ATAD focus

31 Dec. 2022
Delay for reverse hybrid
rules
Impact assessment
 Review structures on a case-by-case

1 Jan 2020
Entry into force of the Atad 2

Legislative process

 Identify need for changes;
 Assess the cost of the upgrade.

31 Dec. 2019
Deadline for transposing
the ATAD 2 Directive
Delay for exit taxation rules

August 2019
Issuance of the ATAD 2
draft transposition law
Impact assessment
 Review structures on a case-by-case

1 Jan 2019
Entry into force of the Atad 1

Legislative process

 Identify need for changes;

31 Dec. 2018

 Assess the cost of the upgrade.

Deadline for transposing
the ATAD 1 Directive

June 2018
Deloitte 2021

Issuance of the ATAD 1
draft transposition law
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Day 1: Global and regional private equity topics
International tax environment
•

Different options in the MLI to tackle treaty abuse.

•

Most of major jurisdictions (except the US) confirmed
the PPT approach.

•

The OECD tried to provide guidance on PPT within the
context of non-CIV in the non-CIV paper dated Jan.
2016.

OECD

Deloitte 2021

EU

•

GAAR/PPT is introducing a great level of uncertainty
going forward.

•

There is no visibility on the application of the PPT test in
each jurisdictions: purpose and/or substance and/or a
BO test?

•

Risk of diverging interpretation in each country.

•

Distinction between purpose of the SPV and purpose of
the SPV in that given location.

EU MS

•

PPT approach was already introduced in
the EUPSD for EU MS through a GAAR in
2014.

•

ATAD 1 extends the GAAR to all direct tax
considerations by 1st Jan 2019 within the
EU.

Deloitte 2021 M&A Tax Virtual Conference
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Day 1: Global and regional private equity topics
International tax environment
Concept of the Luxembourg consolidated platform
Consistent recent case laws (2017/18) providing guidance as to
how PPT should be applied within the EU
•

•

Eqiom, Sept. 2017: general presumption of fraud of the
French GAAR could not automatically be justified by
non-EU resident status of the controlling shareholder of
the recipient.
Diester/Juhler, Dec. 2017: the fact that parent
company’s activities consist in the management of its
subsidiaries’ assets or that the income of the parent
company results only from such management cannot
per se indicate the existence of a wholly artificial
arrangement without economic reality.

Sustained by non-CIV paper issued by the OECD in
2016, developing a long list of valid business
reasons which could be interpreted widely…

ECJ Danish cases (2019)

Deloitte 2021

•

Beneficial owner of the interest has an
autonomous meaning and must be interpreted
as an entity with actually benefits from the
interest that is paid to it

•

The recipient is the entity which economically
benefits from the interest and has the power
to freely determine the use of it.

•

The cases also provide guidance on abuse of
law in conduit cases. An inability to make
economic use of the income and obligation to
pass it on are indication of the abuse

−

Credibility/reputation of the jurisdiction,
political stability; regulatory framework;
investors familiarity; etc.

−

Pooling investors/assets; EU fund
distribution; banking; access to common
market/currency; etc.

−

Facilitate debt financing and
management of assets; protect the fund
from potential claims; logistics for
management, access to qualified
personnel, administrate/ease DTT WHT
relief claims, etc.

Convergence between tax and AIFMD, and
upgrade by the management activities (AIFM),
fund (AIF) and the SPVs which could be
consolidated in one place.
There is a min. level of substance and functions
(incl. the oversight) required by the AIFMD.
.
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Day 1: Global and regional private equity topics
Navigating the repatriation toolbox

SHL and PPL

PECs
and
CPECs

Liquidation
Alphabet
shares
Share
capital
repayment

Dividends
Upstream
loans
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Day 1: Global and regional private equity topics
Choosing the most appropriate platform – in which boat are you?

Investors

Investors

GP

Investors

GP

GP

Debt

Debt
Fund

Alphabet share
/ Liquidation

Alphabet share
/ Liquidation

Lux SPV

Lux SPV

Local SPV

Local SPV

Target

Target

Tracking share /
Alphabet share
/ Liquidation

Fund

Fund

Master
Luxco

RAIF SICAR

Lux SPV

Lux SPV

Lux SPV

Lux SPV

Local SPV

Local SPV

Local SPV

Local SPV

Target

Target

Target

Target

Assets

Assets
Deloitte 2021

Assets
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Break-out Session Luxembourg: AIF structures: important VAT considerations
on light of recent CJEU decisions
01 MARCH 2021

Break out sessions – AIF Structures – Important VAT considerations
Introduction and Contacts

Cédric Tussiot
Partner
Luxembourg
E-Mail: ctussiot@deloitte.lu
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Tomas Papousek
Directeur
Luxembourg
E-Mail: topapousek@deloitte.lu
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Day 2: AIF structures
Typical AIF structures and related management service flow

Lux AIFM has been appointed to
provide portfolio and risk
management services as well as
valuation and distribution services and
in consideration will be entitled to
AIFM fee

Lux GP will be acting as statutory general partner
and will be entitled to a GP which should cover its
operating costs and a markup

LPs

GP fees
Portfolio management
and distribution
UK Portfolio
Manager

Lux AIFM delegates portfolio
management to UK Portfolio Manager
who in consideration will be entitled
to portfolio management fee and
reimbursement of ancillary costs

Deloitte 2021

Lux GP

AIFM services
Lux AIFM

Service providers
SCSp
(AIF)

Fund accounting
services

Asset Cos
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Day 2: AIF structures
Fund Management VAT exemption

Concept of “fund management”

Set Up Services

In order to benefit from the
qualification as fund management
services exempt from VAT under
Article 44 §1 d) LTVA, the subdelegated services must be:
• Specific and essential for
management of the investment
fund;
• Individualized (investment fund
by investment fund); and
• Not “isolated” services (Circular
n°723bis).

Services (Legal / Tax / Advisory)
incurred by the promoter /
future manager of a fund
structure are generally not
considered as management and
do not benefit from the VAT
exemption (debate on the
market place)

Ancillary services to portfolio
management
Services which are sourced by the
portfolio manager / investment adviser
from third party suppliers, and incurred
in its capacity of portfolio manager /
investment adviser, which are specific to
and essential for the management of a
qualifying vehicle, directly related to and
necessary for, the provision of the
portfolio management / investment
advisory, may under certain conditions,
be considered as ancillary to the main
portfolio management / investment
advisory services and share the VAT
exempt treatment of these main services

Illustrative overview* of application of fund management VAT exemption on typical services received by a an eligible investment vehicle
Portfolio management

Exempt

NAV calculation

Exempt

Risk management

Exempt

Legal and tax services

Taxable

Investment advice

Exempt

Transfer and/or registrar agent

Exempt

Fund accounting

Exempt

Domiciliation

Mostly exempt

Partly exempt and subject to 14% VAT

Audit

Taxable

Depositary

* The above is only an illustrative overview and should not be in any way considered as binding. Accordingly, the VAT treatment of each service needs to be analysed on a case-bycase basis taking into account all its specificities. In this respect, supporting documentation and/or agreements must always be reviewed to confirm the VAT treatment
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Day 2: AIF structures
Financial intermediary VAT exemption

Based on the above, the a supplier needs to be
actively involved in the bringing together the party
seeking to sell and the party seeking to buy
shares/interest in an entity and negotiating the terms
of the contract.

According to the CJEU, “negotiation” is “a service
rendered to, and remunerated by, a contractual party as a
distinct act of mediation. It may consist, amongst other
things, in pointing out suitable opportunities for the
conclusion of such a contract, making contact with
another party or negotiating, in the name of and on
behalf of a client, the detail of the payments to be made
by either side. The purpose of negotiation is therefore to
do all that is necessary in order for two parties to enter
into a contract, without the negotiator having any
interest of his own in the terms of the contract”.

It is not negotiation where one of the parties entrusts to a
sub-contractor some of the clerical formalities related to
the contract, such as providing information to the other
party and receiving and processing applications for
subscription to the securities which form the subjectmatter of the contract.
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Day 2: AIF structures
Latest CJEU case-law

Eligible
vehicles
Supply of Alladin IT
system
BlackRock US

BlackRock UK

CJEU decision
•

•

Deloitte 2021

The fund management VAT exemption cannot apply to delegated services which
are rendered as a single supply to a fund manager who manages both vehicles
eligible under this VAT exemption and vehicles that are not eligible. Otherwise this
would go against the need to construe VAT exemptions narrowly.
In particular, the CJEU is concerned that a manager may have funds under
management that are mostly eligible under the fund management VAT exemption,
and if the exemption were permitted to apply, funds not eligible under the fund
management VAT exemption could also benefit from the VAT exemption.

Not
eligible
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Day 2: AIF structures
Latest CJEU case-law

DBKAG (C-59/20)
Could the granting by a third-party licensor to an investment management
company (‘IMC’) of a right to use specialist software specifically designed for the
management of special investment funds, where the software is intended
exclusively to perform “specific and essential” activities in connection with the
management of the fund but runs on the systems of the IMC (with minor
participation by the IMC), and uses market data provided by the IMC, be VAT
exempt?

CJEU hearing hold on 3 February 2021
•
•

•

Parties are mostly in agreement that the services are essential but
Discussion around the specificity of the services (tax services more complex than
‘standard’ tax services – question around the responsibility of the services
provider of the software)
Discussion around neutrality between PME that need to outsource the services
and big companies that can do it in-house

 Decision expected before summer
Finanzamt N (K) (C-58/20)
Could tax-related responsibilities entrusted by the management company to a
third party, consisting of ensuring that the income received by unit-holders from
investment funds is taxed in accordance with the law be VAT exempt?
The IMC was under a statutory duty to provide information to unit-holders to
allow them to comply with their tax obligations, and outsourced this to K. The
CJEU will rule on whether this outsourced service amounted to “management”
of investment fund in its own right.
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Day 2: AIF structures
AIFs as eligible investment vehicles?

•
•

•

EU VAT Committee guidelines (July 2018) defined 5 criteria a fund must meet to qualify as a SIF:
1) The fund is a collective investment
2) The fund must operate on the principle of risk-spreading
3) The return on the investment depends on the performance of the investments, and the holders bear the risk connected with the fund
4) The fund must be subject to State supervision
5) The fund must be subject to the same conditions of competition and appeal to the same circle of investors as UCITS.

•

No intention at present to (i) amend the list of funds qualifying as SIF under the Luxembourg VAT law and/or to (ii) require that such funds are subject to
“the same conditions of competition and appeal to the same circle of investors as UCITS”
Luxembourg VAT authorities have so far not issued any guidelines or comments on the “state supervision” point
Regarding AIFs, the view in Luxembourg is that the indirect supervision through their AIFM is sufficient in that respect

•
•

Deloitte 2021

Fiscale Eenheid X (Case C-595/13) – investment companies may qualify as a SIF, if (i) capital is pooled by several investors; (ii) investment risk is borne /
profits are received by the investors; and (iii) the investment company is subject to “state supervision”.
“State supervision” – application? - The CJEU introduced the concept, but left it to Member States to interpret what it actually means.
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Day 1: AIF structures
Case studies of routing management services within AIF structures
Stronger arguments to consider the
application of fund management VAT
exemption on services performed to Lux
AIF

Limited grounds to consider the application of fund
management VAT exemption on services performed to
Lux AIF
Luxembourg VAT likely due on the GP fee

Lux GP

Lux GP

Lux AIFM

Lux AIFM

AIFM services
Lux
AIF
AIFM services to benefit from the fund
management VAT exemption - proper
documentation supporting the nature of the
services as management of investment fund and
clear description of Lux AIF as beneficiary of
services
No entitlement to VAT deduction at the level of
AIF (but VATable costs should be limited)

Deloitte 2021

AssetCos

Management
services

Appointment
of Lux AIFM

Management
services
Lux
AIF

Management services to benefit from the
fund management VAT exemption - proper
documentation supporting the nature of the
services as management of investment fund
and clear description of Lux AIF as beneficiary
of services

AssetCos

No entitlement to VAT deduction at the level
of AIF (but VATable costs should be limited)
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Day 1: AIF structures
Case studies of routing management services within AIF structures
In Luxembourg services qualifying as management of investment funds
(including AIFs) can benefit from a VAT exemption. Therefore:
•

Investment management / advisory services rendered to the Lux AIFM by the
foreign investment manager for the benefit of the AIF should be VAT exempt

•

AIFM services (portfolio, risk and administrative management) rendered to
the AIF by the AIFM should benefit from a VAT exemption

•

•

•

Transaction costs (including
dead deal costs) covering
tax, legal, accounting,
administration, etc.

3rd party
service providers

Custody and central administration services rendered for the benefit of the
AIF should be VAT exempt
3rd Party costs (tax / legal / other transaction services) are generally taxable
and when charged by the third party to the AIFM or directly to the AIF will
create a VAT cost in Luxembourg

Transaction costs (including
dead deal costs) covering
tax, legal, accounting,
administration, etc.

In case 3rd party costs (in particular transaction costs), instead of being
charged to the AIF, would be incurred at the level of the Foreign investment
manager, as costs directly necessary for and connected to the provision of
the investment management services, and when they can be incorporated in
the investment management fee or added as ancillary expenses, they could
share the VAT treatment of the main services and benefit from the VAT
exemption

Foreign Investment
Manager (UK/US)

Investment
management
services and
reimbursement of
ancillary costs

Lux AIFM

Investment
management
services and
reimbursement of
ancillary costs
Lux AIF

Points of attention
•

•

Deloitte 2021

Proof of taxable person status of Lux AIFM (Lux VAT Id Nr)
Proper documentation supporting the nature of the services as
management of investment fund
Clear description of Lux AIF as ultimate beneficiary of services
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Day 1: AIF structures
Case studies of routing management services within AIF structures

Investment
management/advisory
services

Third Party
AIFM (Lux)

Foreign investment
manager / advisor

Lux GP

Investment advisory fee paid directly to
the foreign investment manager /
advisor

AIFM services

Fee for AIFM services paid to third party
AIFM reduced by investment
management / advisory fee paid
directly to foreign investment manager/
advisor

Lux
AIF

EU entities

The investment management / advisory service flow in the above
example differs from the investment management / advisory fee flow.
In this case, the Lux AIF pays each the third party AIFM and the foreign
investment manager / advisor their net share. Commercially and
accounting and invoicing wise, however, foreign investment manager /
advisor is rendering and raising its invoice to third party AIFM and the
third party AIFM raises its invoices for the full AIFM fee directly to the
Fund

Deloitte 2021
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Break-out Session CEE: DAC6 implementation in Central and Eastern Europe
01 MARCH 2021

Day 1: Global and regional private equity topics
Introduction and Contacts

Gabriella Kocsis
Director
Budapest
E-Mail: gkocsis@deloittece.com

Are you concerned with sharing detailed
business information on your major
transactions with the authorities?
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DAC 6 implementation
in Central and Eastern
Europe
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Day 1: Global and regional private equity topics
DAC 6 implementation in Central and Eastern Europe
• Obligation on intermediaries or taxpayers to report potentially aggressive tax planning schemes
• Deadlines: 30 days from reporting triggering event – one-off deadlines 31 January 2021 / 28 February 2021

What to report?

3
2

1

Hallmarks
• The cross-border arrangement fulfils at least one of them

Cross-border arrangement
• At least two Member States, or a Member State and a third country
Arrangement
• Broad interpretation, one or more steps

Deloitte 2021
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Day 1: Global and regional private equity topics
DAC 6 implementation in Central and Eastern Europe

Who has to report?

Intermediary

if LPP

(if any)

Other
intermediaries

Relevant
taxpayer

no intermediary

(if any)
Czech Republic, Slovakia,
Romania, Croatia, Poland

When has to report?
Within 30 days from the soonest of
• the day after the reportable cross-border arrangement is made available for implementation; or

meaning?

• the day after the reportable cross-border arrangement is ready for implementation; or
• when the first step in the implementation of the reportable cross-border arrangement has been made

Deloitte 2021
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Day 1: Global and regional private equity topics
DAC 6 implementation in Central and Eastern Europe

A. Generic hallmarks linked to the main benefit test

B. Specific hallmarks linked to the main benefit test

C. Specific hallmarks related to cross-border transactions

D. Specific hallmarks concerning automatic exchange of information and beneficial
ownership

E. Specific hallmarks concerning transfer pricing

Deloitte 2021
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Day 1: Global and regional private equity topics
DAC 6 implementation in Central and Eastern Europe

Main Benefit Test
• Domestic taxes vs any jurisdiction
• Objectivity – ignoring actual intention of the parties

Hallmark E3 – intra-group transfer of assets/risk/functions
resulting in a drop in the EBIT
• What is EBIT for this purpose – transfer of shares and
receivables?
• „intra-group” – related party under corporate income tax
vs DAC6 definition

Hallmark B2 – conversion of taxable income into capital or
tax exempt income

Hallmark B3 – circular transaction involving round-tripping
of funds

• Does require actual conversion between accounting
revenue categories?

• Is the pure fact of circular flow of funds sufficient?

Deloitte 2021

• Link to tax benefit – direct relation?
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