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Supervisory Board meetings in 

times of the Pandemic 

With the COVID-19 Pandemic Act, the legislator has created the possibil-

ity of holding virtual general meetings without the presence of sharehold-

ers. The approval resolution of the Supervisory Board, which is required 

for this purpose or for the application of some other simplifications in the 

conduct of the General Meeting, can also be passed in writing, by tele-

phone or in a comparable manner. This applies irrespective of any provi-

sions in the Statutes of the Corporation or the Rules of Procedure of the 

Supervisory Board. 

What applies to other resolutions of the Supervisory Board? 

In contrast, the COVID-19 Pandemic Act does not apply to other resolutions of the Supervisory Board. In particu-

lar, the legislator has not stipulated that the newly created possibility of passing resolutions in writing, by tele-

phone or in a comparable manner also applies to other resolutions of the Supervisory Board. This is despite the 

fact that, particularly in a crisis, more and more Supervisory Board resolutions must be passed, whether with re-

gard to resolutions requiring approval, capital measures or other matters. In the absence of special regulations, the 

general legal situation remains unchanged: 
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Supervisory Board in the German stock corporation (Aktiengesellschaft or 

AG) 

Mutual agreement 

Provided that all members of the Supervisory Board agree to a "meeting" and passing of resolutions by telephone 

or video conference, or that resolutions are also passed by way of circular procedure (written or electronic resolu-

tion procedure), no difficulties arise. In this case, resolutions can be passed with legal effect. 

Regulations in the Statutes or Rules of Procedure 

The same applies if regulations in the Statutes of the Corporation or the Rules of Procedure of the Supervisory 

Board provide for the possibility of adopting resolutions of the Supervisory Board outside of physical meetings, 

even independently of the consent of all members or even against the opposition of individual members. This is 

because these regulations can cause an objection to be irrelevant and resolutions can be passed effectively. It is, 

however, essential to pay attention to the exact wording of the Statutes or the Rules of Procedure. This is espe-

cially true if the Statutes are older and date back to the time before the German law on registered shares (NaS-

traG) was passed in 2001. In this case, the corresponding provisions of the Statutes must be analysed particularly 

carefully, because before the NaStraG was enacted, any deviation from the principle of physical meetings generally 

required the consent of all Supervisory Board members, so that it does not necessarily follow from an older provi-

sion of the Statutes that it is suitable for overcoming the objection of a Supervisory Board member. 

No mutual agreement, no regulation 

Accordingly, the question of how a Supervisory Board meeting can and must be conducted is particularly relevant if 

a member of the Supervisory Board does not agree with the taking of the intended resolution outside a physical 

meeting and objects or at least threatens to object to the proposed procedure and neither the Statutes nor the 

Rules of Procedure contain an authorization to pass resolutions outside physical meetings. 

This is particularly important because resolutions that have not been properly passed are null and void. This can 

cause considerable additional difficulties, particularly in times of crisis, when financing or capital measures need to 

be approved quickly and with legal certainty, crisis committees need to be set up, reservations of approval need to 

be implemented or transactions covered by them need to be approved. 

If a member of the Supervisory Board objects to such a resolution or announces a corresponding objection, the 

following distinction must be made: 

 Against the opposition of individuals and without corresponding authorization in the Statutes or Rules of 

Procedure, a vote by circular or by telephone conference is, according to the prevailing opinion in legal lit-

erature, open to challenge. This means that the resolution adopted may be challenged or declared void. 

 

 However, according to the current state of opinion, the situation is different if resolutions are passed in a 

video conference: 

There are numerous voices in legal literature which take the view that also video conferencing is not equiv-

alent to a physical meeting. According to this view, the provision of § 108 (4) AktG is to be applied, so that 

in the absence of a deviating regulation, resolutions could also be passed effectively by means of a video 

conference only with the consent of all members of the Supervisory Board. Behind this is the idea that the 

legislator, in view of the intensity of the exchange made possible by genuine physical meetings, propagates 

the latter. 
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However, a more recent opinion, which is gaining ground and which has already been endorsed by a signif-

icant number of authors, takes the view that a video conference is sufficiently equivalent to a physical 

meeting, as opposed to a conference call or a circular resolution. According to this view, decisions can al-

ways be taken in a video conference without the (express) consent of all members of the Supervisory 

Board. This is based on the idea that the legislator itself has eased the obligation to hold physical meetings. 

According to the representatives of this view, experience has also shown that intensive exchange and 

trustworthy consultation is possible in video conferences in which the participants can not only hear each 

other but also see each other. Last but not least, this view takes into account the practical needs arising 

from the increasingly international composition of Supervisory Boards. 

 At any rate in the current situation, in which the Supervisory Board of the Pandemic-affected company 

must coordinate intensively and at short notice and make decisions quickly, a video conference - in times 

of quarantine orders, travel restrictions and entry bans as well as particularly vulnerable risk groups - may 

be the only suitable means for the members of the Supervisory Board to communicate intensively with 

each other and exchange their opinions on the agenda items in a qualified manner. In contrast to tele-

phone conferences, they are not limited to speaking, but can also observe the facial expressions and body 

language of the other members - almost like in physical meetings. Video conferences also allow for the 

easy visualization of thoughts, the presentation of documents, etc. Against this background, it is not clear 

why a video conference should not be considered a full substitute and equivalent to a physical meeting for 

the purpose of discussion and decision-making. This applies all the more so since video conferences have 

now also become established in other areas of law, even for detention reviews. 

Admittedly, in the absence of supreme court rulings on the subject, there is also the risk that a resolution 

passed in such a video conference without special authorisation may be found void. However, in times of 

quarantine, contact restrictions and travel bans and the possibility, at the same time ordered by the legis-

lature, of being able to adopt certain resolutions even by circulation procedure without authorisation in the 

Statutes or Rules of Procedure, it is difficult to believe that a court would actually come to the conclusion 

that the holding of a physical meeting was required and that the adoption of resolutions by video confer-

ence is not to be recognised as a suitable substitute. This is because it is not apparent that a physical 

meeting in which all participants (if they can and may travel at all) keep a distance of 2 m from each other 

enables a more intensive discussion than a video conference. This assessment regarding future court deci-

sions is all the more valid since, according to the criteria of the Robert Koch Institute, all those over 50, 

especially male - and thus a large number of the members of supervisory boards in corporate Germany - 

belong to the COVID-19 risk group. It seems difficult to imagine that courts could come to the conclusion 

that these members should have exposed themselves to considerable self-endangerment, even though it 

would have been possible to pass a resolution by video conference and the resolution is therefore invalid in 

the absence of a physical meeting. What is more: It is possible that an objection by a member of the Su-

pervisory Board to a virtual meeting, at least in the current situation, may even be regarded as contrary to 

the principle of loyalty and thus irrelevant if no quorum can be established in any other reasonable way. In 

such a case, the contradicting Supervisory Board member could even be threatened with claims for dam-

ages if important measures are delayed due to his "blockade attitude" and the Corporation suffers a loss as 

a result. 

Special features of the Statutes 

However, special features of the Statutes must always be taken into account here as well: If, for example, the 

quorum is not made dependent on the "participation" but on the "presence" of the Supervisory Board members, 
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this may raise additional questions and the interpretation of the provision in the Statutes may show that no effec-

tive resolution by video conference is actually possible. 

Committees 

Für Ausschüsse des Aufsichtsrats gelten die vorstehenden Ausführungen entsprechend. Dabei ist allerdings zu 

beachten, dass die Ermächtigung für den Aufsichtsrat, Beschlüsse etwa im Wege der Telefonkonferenz fassen zu 

können, nicht automatisch auch für seine Ausschüsse gilt. 

Supervisory Board in the GmbH 

The question as to how resolutions can be effectively passed on the Supervisory Board arises not only for the Ger-

man Stock Corporation or AG but also for the limited liability company or GmbH. The legislator has not provided 

any simplifications for the supervisory board of the GmbH in this respect either. For the Supervisory Board of a 

GmbH, a further distinction must be made according to whether the Supervisory Board is mandatory or optional, 

i.e. whether it was set up voluntarily. 

Mandatory Supervisory Board 

For the mandatory Supervisory Board, i.e. the Supervisory Board required by the German One-Third Participation 

or Co-Determination Act, reference is made to the main provisions of the German Stock Corporation Act. In this 

respect, the above statements on the stock corporation apply accordingly. 

Voluntary Supervisory Board 

For the voluntarily established Supervisory Board in the GmbH, § 52 GmbHG and - insofar as the autonomy of the 

Articles of Association extends - the provisions of the Articles of Association govern the extent to which the provi-

sions of the German Stock Corporation Act apply. In the absence of corresponding detailed provisions in the 

GmbH's Articles of Association, however, the above statements can generally also be applied to the voluntary 

GmbH Supervisory Boards accordingly, so that without a provision in the Articles of Association or Rules of Proce-

dure, resolutions by way of telephone conferences or circulars are generally not permitted and resolutions should 

therefore be passed by way of video conference as a precautionary measure. 

Conclusions 

In order to increase legal certainty, the Supervisory Board could try to adopt (new) Rules of Procedure which ex-

pressly provide that resolutions may be passed by way of telephone or video conference - even if not all members 

agree. Such a resolution of the Supervisory Board requires only a simple majority. 

If, however, there is no agreement on the possibility of passing resolutions outside a physical meeting, there is a 

risk that no agreement can be reached on this resolution either; in the case of a resolution passed without a physi-

cal meeting, legal uncertainty would then be perpetuated.  

In this case, the only remaining option is a vote in a physical meeting, at which the members of the Supervisory 

Board, who do not wish or are unable to attend, submit their votes by proxy. It is legally recognized that an effec-

tive resolution can be passed even if all members cast their votes by proxy. Alternatively, the AGM - which, due to 

legal requirements, can also be held virtually - can resolve to amend the Statutes and thus enable the Supervisory 

Board to pass effective and legally binding resolutions outside physical meetings. 
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