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ll. Effects of insolvency on the commercial tenancy

Overview of the current situation

Verteilung der Unternehmensinsolvenzen in Deutschland im Jahr 2023 nach
Branchen

e 27.6% more corporate insolvencies in January
2024 than in January 2023

57,1%

(Source: Federal Statistical Office, press release no. 152 dated April 12, 2024)

Anteil der Unternehmensinsolvenzen

Dienstleistungen Handel Baugewerbe Verarbeitendes Gewerbe

Weitere Informationen:

Quelle
P Deutschland
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ll. Effects of insolvency on the commercial tenancy

Overview of insolvency proceedings

® Insolvency proceedings regulate the rights of individual creditors if the debtor is insolvent
® Obijective: best possible realization of assets and equal distribution of insolvency assets to creditors
® Initiated by way of application; the local court has jurisdiction

® Asarule, assighment of an insolvency administrator

msmmm) [ransfer of the debtor's assets and power of disposal over the insolvency estate to the insolvency
administrator

® Differentiation:

® Creditors of the estate: Can demand full satisfaction from the estate (Sect 53 ff. InsO)

® Simple insolvency creditors: can only demand satisfaction on a pro rata basis (Sect 38 ff., 174 ff. InsO)
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Il. 1 Consequences of landlord insolvency on the
commercial tenancy
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ll. 1 Consequences of landlord insolvency for the commercial tenancy

Continuation of the tenancy

As a general rule, no influence on the continuation of existing tenancies, Section 108 (1) InsO

mmmm) |andlord and tenant obligations continue to apply

Landlord must continue to fulfill the rental agreement and in particular continue to guarantee the use of the
rented property by the tenant

Obligation of the tenant to continue paying the rent in accordance with the contract; however, to the insolvency
estate

Definition of the insolvency estate, Section 35 (1) InsO:

"Insolvency proceedings cover all assets that belong to the debtor at the time the proceedings are opened and that the
debtor acquires during the proceedings (insolvency estate)."

Exception: Rental property not yet handed over = Continued existence possibly only as a settlement relationship
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ll. 1 Consequences of landlord insolvency for the commercial tenancy

Reason: unlike in tenant insolvency, the insolvency estate is not subject to any direct payment obligations from
which the insolvency administrator would have to be able to exempt himself in order to protect the estate and
other creditors

‘ No extraordinary right of termination for the tenant either

f'i Exception: contractual agreements; however, observe Sect. 119 InsO: Deviating agreements from
Sections 103 to 118 InsO ineffective

Generally no
special
termination
rights
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Il. 1 Consequences of landlord insolvency for the commercial tenancy

Liabilities that the landlord or debtor entered into before

insolvency proceedings were opened are generally insolvency
claims

Opening of

insolvency
proceedings as a @

turning point

Liabilities newly created by the insolvency administrator

after the opening of insolvency proceedings are liabilities of
the estate

Permanent obligations are also liabilities of the estate and must
generally continue to be fulfilled by the insolvency administrator,
e.g. maintenance and repair obligations
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ll. 1 Consequences of landlord insolvency for the commercial tenancy

Consequences for rental security

: e Insolvency-proof separated from assets?
Cash dep05|t e Otherwise insolvency claim

Bank guarantee * Generally not affected by insolvency

Deloitte Legal 2024
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Il. 1 Consequences of landlord insolvency for the commercial tenancy

Consequences for building cost subsidies

Attention with unsecured building cost subsidies!

Coordination with insolvency administrator
advisable

Deloitte Legal 2024

Claims for damages / contractual penalties

Claims prior to the opening of insolvency
proceedings are generally only insolvency claims

Damages due to continued default may be eligible
for compensation as liabilities of the estate
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1.1 Consequences of landlord insolvency for the commercial tenancy

Right of termination of the purchaser

® Purchaser has right of termination pursuant to Sect. 111 InsO:

"If the insolvency administrator sells immovable property or premises that the debtor had rented or leased
and the purchaser enters into the tenancy or lease in place of the debtor, the purchaser may terminate the

tenancy or lease in compliance with the statutory notice period. Notice of termination may only be given
for the first date for which it is permissible."

® Secured by right in rem (real security)?

Deloitte Legal 2024
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Il. 2 Consequences of tenant insolvency for the
commercial tenancy
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Il. 2 Consequences of tenant insolvency for the commercial tenancy

Continuation of the tenancy

Tenancy continues to exist in principle pursuant to Section 108
(1) InsO

Insolvency administrator has right of termination pursuant to
Section 109 (1) InsO; notice period generally three months to the
end of the month.

If the leased property has not yet been surrendered: right of
withdrawal pursuant to Section 109 (2) InsO

In the event of continuation: landlord and tenant obligations
continue to apply

Deloitte Legal 2024
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Il. 2 Consequences of tenant insolvency for the commercial tenancy

Claims of the landlord

® Here, too, a distinction is made between insolvency claims and liabilities of the estate:

mmm=) (Claims that arose prior to the opening of insolvency proceedings are insolvency claims, Section 38

InsO = quota service

mmmmm) Outstanding claims that arise during the insolvency proceedings are liabilities of the estate,

Section 53 InsO - priority service
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Il. 2 Consequences of tenant insolvency for the commercial tenancy

Insolvency administrator Landlord Contract / Law —

Termination rights

Insolvency administrator's right of Landlord has no independent, Landlord's right of termination only in Be aware of termination exclusion
termination pursuant to Sect. 109 InsO  extraordinary right of termination due accordance with contractual under Sect. 112 InsO
to tenant's insolvency agreements or statutory provisions
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Il. 2 Consequences of tenant insolvency for the commercial tenancy

Rental collateral

® Agreed rental collateral generally remains as rights of the landlord; no obligation to surrender to insolvency estate
® Setllement only to the extent prescribed by law
mmmmm) Offsetting the deposit only against outstanding rental claims arising during insolvency proceedings

mmmmm) Bank guarantee can also be used for claims prior to the opening of insolvency proceedings
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Il. 2 Consequences of tenant insolvency for the commercial tenancy

In the event of termination by the insolvency administrator: right to proper settlement: In particular, return of the leased
property and release of collateral

In principle, no claim for damages due to termination by insolvency administrator

Opportunity to participate in company restructuring through negotiations with landlord
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Il. 2 Consequences of tenant insolvency for the commercial tenancy

Landlord's lien

® The statutory landlord's lien (Sect. 578 (1), (2), 562 BGB) grants the landlord a right to separate satisfaction during
insolvency proceedings in accordance with Section 50 (1) InsO

Restriction to rent arrears that have arisen in the last 12 months prior to the opening of proceedings
Older arrears and compensation claims are no longer secured, but simple insolvency claims
Exception: Pledged savings as rental security

Please also note: Active enforcement required!
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1l Tenant easement
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lll. 1 Objective as a hedging instrument
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What is a tenant easement?

(In rem) securing the use of the property (e.g. as a
warehouse, salesroom or business premises) by the tenant

Limited personal easement (Section 1090 (1) BGB), which is
entered in the land register

Protects in the event of a "lease under the law of
possible (special) termination, obligations" is terminated,
e.g. after a forced sale or in the

event of the landlord's
insolvency

However, the "right of use in
rem" continues to exist!
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lll. 2 Do's and don'ts - avoiding pitfalls

Problems relating to the tenant easement

"a complicated love triangle"

® Financing of real estate: In the case of risk assessment by banks, all encumbrances in the land register that take

precedence over the land charge to be registered are valued.

® Not all senior charges may be retained in order not to jeopardize the so-called "cover pool eligibility" of the loans.

® Basic recommendation: Consideration of the template of the Association of German Pfandbrief Banks (vdp) from

2009

® Older easements that do not comply with the vdp standard often lead to conflicts when the asset is sold or

refinanced. The vdp standard should be observed when concluding new agreements.
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lll. 2 Do's and don'ts - avoiding pitfalls

Basic rules of the tenant easement

® Registration options:

® Primarily for financing land charges
® Subordinated to financing land charges, but then supplemented by a so-called "declaration of
encumbrance”

=== Depending on the individual case / individual solution!

® "Real estate declaration of occupancy": Agreement between owner, tenant and bank!

® Bank undertakes to apply for the tenant easement to remain in place in the event of foreclosure if certain
conditions are met;

® The parties to the tenancy agreement undertake not to amend the tenancy agreement or the content of
the tenant easement and to agree compensation for the value of the tenant easement.
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lll. 2 Do's and don'ts - avoiding pitfalls

Resolving conditions

Remuneration Maximum amount agreement (§ 882 BGB)

* e.g. in the event of changes to the content
of the easement/the maximum amount by
the landlord and tenant without the
consent of the mortgagee

* Obligation of the tenant to pay the owner a * Up to EUR 25,000.00 generally
fee corresponding to the rent otherwise unproblematic for banks
owed when exercising the easement.

Criteria vdp standard (model of the Association of German Pfandbrief Banks), etc.

Basic rules of the tenant easement
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l11.2 Do's and don'ts - avoiding pitfalls
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Problem: Bar to registration due to ineffective
clauses in the vdp model

* Fee agreement should become part of the

agreement in rem according to the vdp model
(thus effective vis-a-vis third parties) = but: "in
rem" fee agreement ineffective!

Risk that the land registry refuses to register the
easement due to inadmissible content.

Solution: Fee agreement should be moved to the
contractual part of the easement agreement.

Contract design

* From the landlord's point of view, it is advisable to

include a clause in the contract that enables the
landlord to react to changes in market and bank
requirements

e.g. through the tenant's obligation to cooperate
in adjustments under certain conditions
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Il Q&A
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Thank you very

much
for your attention
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Where legal meets business

Deloitte Legal, these are

more than @ Lawyers
in Countries

who work closely together
across national borders and together with
other Deloitte business units

We create (added) value

Services from Deloitte Legal

Our three overlapping service areas enable us to advise our clients when and where needed and in the most suitable form to realize their
visions.

Legal Legal
Management Managed
Consulting Services

Legal

Advisory

Legal advice Models, concepts and Outsourcing and legal
systems to increase managed services
efficiency

As part of Deloitte's global network, Deloitte Legal works with a wide range of other disciplines to provide multinational legal solutions and integrated services worldwide:

in harmony
with your company-wide vision
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customized {l:r:"l"r‘s technology-supported coordinated
for your business units and branches for improved cooperation and to your regulatory requirements
transparency
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Deloitte Legal has a strong global presence

It can be very challenging to coordinate a large number
of legal advisors around the world without losing sight of
individual aspects.

As one of the world's leading legal consultancies,

Deloitte Legal helps you overcome challenges and realize

your vision by being your single point of contact for your

global legal needs. Key

. Deloitte Legal footprint

Deloitte Legal practices
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