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Timeline

PHASE |

I. Creation

Insolvency applicatior

PHASE Il

1. introduction preliminary
Self-administration proceedings

K

IIl. opening of insolvency proceedings
proceedings [in self-administration]

X

PHASE Il

IV. Report meeting; discussion and
voting meeting

V. Transferring reorganisation or
Confirmation of insolvency plan and
Cancellation of insolvency proceedings

=] =

2-3

weeks

Preparation of

insolvency
petition

Deloitte 2020

2-3
months

Opening
procedure

Appointment of provisional eee

Creditors' committee ﬂﬁﬁ

Appointment of a provisional o
custodian did

Provisional order
Self-administration, § 270a InsO

3-5
months

Insolvency proceedings opened

Establishment of creditors' committee

Appointment of a custodian

i)
[ ]

M&A process / development of an insolvency plan

Short-term up to a few months

Transferred
reorganisation /
fulfilment of
insolvency plan

v



Distressed M&A - Process structure

Sales processes from insolvency are extremely compressed and usually take no longer than 3-4 months

1. process preparation
(Teaser, Info-Memo, Long List)

1 week

2. investor approach

c. 3 weeks

c. 2 weeks

3. due diligence

(Management Pres., data room, Q&A)

c. 4 weeks

4th negotiations

c. 2 weeks

v
A

v

P
<

O

Kick-off

Deloitte 2020

» P
» <

O

Addressing selected
investors with (1) teaser
and (2) NDA

[
»

O

Dispatch of (3)
information
memorandum and (4)
process letter |

A

v
A

O

Receipt of indicative offers/selection of
interested parties, followed by (5)
management presentation and opening of
the (6) data room

O

Receipt of binding offers /
selection of "finalists"

O

Signing from

(7) SPA (Share Purchase
Agreement) or APA (Asset
Purchase Agreement)
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Parameters

Notice period (termination of the employment
relationship)

Period of notice (cancellation of works agreements)

Accelerating the procedure for concluding the
reconciliation of interests to implement the
operational change

Legal requirements for labour law effectiveness of
redundancies for operational reasons (reconciliation
of interests with list of names)

Volume of the social plan

"Looking back": Liability for "old liabilities"

Deloitte 2020

Options for structuring in the insolvency (labour) law environment
The privileges of insolvency labour law in restructurings with staff reductions

Realignment outside of insolvency

Contractual agreement/collective bargaining
agreement in compliance with the statutory minimum
notice periods of Section 622 BGB

Specific regulation in works agreement (often six-
month notice period with effect from the end of the
year)

Staged procedure with (often) final decision in/by the
conciliation committee (Section 112 BetrVG); often
requires the negotiation procedure to last several
months

Facilitating regulations for employers in accordance
with Section 1 (5) KSchG

"To the limit of the employer's capacity" in accordance
with the criteria of Section 112 (5) BetrVG

Generally unrestricted in the legal framework of the
statute of limitations ./. forfeiture

Realignment during insolvency

Maximum of three months (Section 113 InsO);
"premature loss" as insolvency claim (
§ Section 113 sentence 3 InsO)

Three months (§ 120 InsO)

Court approval three weeks after the start of
negotiations
(§ 122 InsO)

On top: Further presumption effects for urgent
operational requirements and more generous standard
of review for social selection (Section 125 InsO)

Absolute double cap: 2.5 monthly salaries, no more
than one third of the assets are to be used (section
123 InsO)

Privileged liability for "old liabilities" from periods prior
to the opening of insolvency proceedings
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I1l. Step plan: Acquisition of a (customised)
company out of insolvency



Step plan: Acquisition of a (customised) company out of insolvency (part 1 of 2)
Step 1: Drafting an acquisition concept in close consultation with the insolvency administrator

Acquirer concept

Binding concept for the continuation of the relevant business/operating unit with a reduced workforce

Components of an acquisition concept

Presentation of the current structure (including the
reasons for the company's insolvency/crisis)

Target company structure (including number of
remaining jobs and remaining employees)

Concretisation/operationalisation of the reasons
for the reduction of individual jobs

Determination of the employees to be dismissed
and argumentation for an appropriate social choice
under labour law for individual employees to be
dismissed

If necessary, use of the transfer company as a
restructuring instrument

Deloitte Legal 2024

Coordination with the insolvency administrator

* Final target operating structure (including the
number of jobs retained) as a key (success) factor
for a successful reorganisation of the company in
the context of the insolvency proceedings

* Insolvency administrator negotiates and agrees
reconciliation of interests and social plan for the
acquisition concept with the works council

Webcast: The fine Art of the Bespoke Deal - Session 2: Labour law structuring options 11



Step plan: Acquisition of a (customised) company out of insolvency (part 2 of 2)
Step 2 to 6: Realisation of the purchaser concept

. Informing the works council about the acquisition concept

Preparation of the negotiations according to step 4
(= coordination of reconciliation of interests/social plan with insolvency administrator)

Negotiation and conclusion of reconciliation of interests and social plan with works council

_BS
e
a2 T -[v

Mass redundancy notification to the employment agency ' h—‘g w

Termination of the employment relationship by the insolvency administrator
[if transfer company is used: conclusion of tripartite contracts for the termination of the employment
relationship with the insolvency debtor and establishment of the employment relationship with the
transfer company]

Deloitte Legal 2024 Webcast: The fine Art of the Bespoke Deal - Session 2: Labour law structuring options 12



Side view: Transfer company in the concrete transaction

Legal/legal entity-related
categorisation in transaction

Independent legal entity (and in this respect independent of the insolvency debtor and NewCo)
"Needs-based selection" through a selection process agreed between the insolvency administrator and the purchaser

Financing

Establishment of employment
relationship with transfer company

Remuneration/benefits of the
selected employees

short-time working allowance from the Federal Employment Agency and
by purchaser [directly via subsidy/mediately via purchase price (share)]

By concluding a cancellation agreement with the insolvency debtor on the termination of the employment relationship and a fixed-
term employment contract with the transfer company (term > (maximum) three-month notice period in accordance with Section 113
InsO, maximum 1 year)

Short-time working allowance (67% (employees with a dependent child)/60% (all other employees) of the last net salary in the
employment relationship with the insolvency debtor) + top-up amount (in practice usually up to 80% of the last net salary); financing
of the top-up amount via the purchase price).

Training budget as agreed in the social plan/allocation of the transfer company

For insolvency administrators/NewCo:

Advantages of a transfer company in the specific transaction

For employees in a transfer company:

* Legal certainty with regard to the effective termination of the * Extension of the status of an employment relationship subject to social security
employment relationship with the insolvency debtor contributions with regard to the duration of the fixed term > Ordinary notice period in

* With a view to the duration of the fixed term > ordinary notice

accordance with Section 113 InsO

period in accordance with Section 113 InsO: Greater acceptance of * If the transfer company is technically good: Use of the transfer company's network to
the staff reduction in terms of personnel policy among affected identify and establish a follow-up employment relationship
employees * With sufficient funding of the training budget: Targeted expansion of your own

* With regard to financial resources (especially the amount of the top- qualification profile

up amount): Works council as multiplier for acceptance of the
purchaser concept ("negotiation successes")

Deloitte Legal 2024
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IV. Liability and changes to working conditions



"Looking back": Liability for "old liabilities" - occupational pension obligations

Before the opening of insolvency proceedings After the opening of insolvency proceedings

* vested entitlements are generally insolvency claims * Vested pension entitlements as part of the pension benefits to be paid by
* In the case of insolvency-protected occupational pension commitments, the acquirer after the end of the insolvency proceedings
insolvency claims are linked to the PSV's statutory assumption of debt * Pitfall: Ineffectiveness of a modification of the occupational pension
* In the event of insolvency in self-administration: debtor warrant in the commitment made before the opening of insolvency proceedings
insolvency plan in favour of the PSV (Section 7 (4) sentence 5 BetrAVG) - by |* Inindividual cases: Closure of occupational pension commitments and
assuming the obligations ./. financial settlement of the PSV settlement of entitlements earned after the opening of insolvency
proceedings

(Partial) funding of obligations from occupational pension commitments: CTA

CTA: Generally opening of insolvency proceedings as a security case - with regular termination of the administration trust relationship and
subsequent settlement of the security trust relationship < Settlement with (pro-)active involvement of the PSV

Status quo of the legal position of the beneficiary active employee after conclusion of the insolvency proceedings with continuation by the
insolvency debtor ("CTA reloaded?")

Deloitte 2020 15



Change in working conditions

Principle

§ Section 613a para. 1 sentence 1, 2 BGB:

"“If a business or part of a business is transferred to another owner through a legal transaction, the new owner shall assume the rights and obligations arising
from the employment relationships existing at the time of the transfer. If these rights and obligations are governed by the legal provisions of a collective

agreement or a works agreement, they shall become part of the employment relationship between the new owner and the employee and may not be changed to
the detriment of the employee before the expiry of one year after the date of transfer."

Specific instruments for changing working conditions depending on the original legal source of the specific working condition

Employment contract/operational exercise/total| Company agreement Collective labour agreement

commitment * Typical working conditions: (1)

Freezing/reduction of basic remuneration, (2)

* Typical working conditions: (1) modification of

* Typical working conditions: (1) reduction of basic variable remuneration, (2)

remuneration, (2) modification of variable
remuneration (in each case primarily for non-
executive employees), (3) reduction/cancellation
of special payments (primarily if justified on the
basis of company practice/overall commitment)

Possible under individual law by amendment
agreement / dismissal for operational reasons
only within narrow limits (BAG: serious threat to
the continued existence of the company) & in
the case of a risk-averse approach: Change
through works agreement

reduction/cancellation of special payments, (3)
company pension commitments

* By works agreement (if the purchaser has a
works council) ./. By individual contract (if
there is no works council) in compliance with
Section 613a (1) sentence 2 BGB

Extension of standard working hours (without
separate remuneration), (3) Temporary
suspension of special payments, (4) Reduction
of occupational pension budget

* Amendment by collective agreement with the
responsible trade union (usually as a company
collective agreement)

Deloitte Legal 2024
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V. Key labour law provisions in the APA
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Key labour law regulations in the APA

Delimitation of the group of persons of the insolvency debtor covered by the transfer of business pursuant to Section 613a BGB
(including regulations on the distribution of risk with regard to "unwanted" employees of the insolvency debtor)

Rules on the specific implementation of the restructuring (including rules on risk and cost allocation in relation to the individual
restructuring steps, including cost allocation in the event of termination disputes)

If a transfer company is used in the restructuring: Determination of the financing parameters, top-up payments and their financing
Regulations on the status quo of individual working conditions (e.g. occupational pension benefits)
Regulations on the delimitation of liability (taking into account Section 613a (2) BGB in the insolvency law environment)

Regulations on the implementation of the notification pursuant to Section 613a (5) BGB and on the distribution of risk with regard
to the further implementation of the employment relationship of employees who object to the transfer of the employment
relationship to the acquirer pursuant to Section 613a (6) BGB

Closing conditions: (1) Conclusion of reconciliation of interests and social plan and declaration of the dismissals of the employees
affected by the staff reduction (in the case of a transfer company model, possibly with a condition precedent of the minimum
number of termination agreements to be concluded, (2) Conclusion of notification in accordance with Section 613a (5) BGB

Guarantees: As a rule, only limited for labour law risks due to the insolvency environment (typically exclusion of individual risks
purchase price adjustment); in individual cases (1) completeness of the group of persons covered by Section 613a BGB, (2)
completeness of relevant working conditions

Deloitte Legal 2024 Webcast: The fine Art of the Bespoke Deal - Session 2: Labour law structuring options 18
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VI Wrap-up: Challenges and success factors for a
successful purchase out of insolvency



The challenges

Challenges and success factors when buying a company out of insolvency

Success factors

Robust management decision to implement the restructuring
measures

Compliance with the mandatory legal framework conditions:
statutory participation rights of the works council, which
require careful coordination and (necessary) transparency
regarding operational changes

Any employees to be dismissed must be properly identified
(i) by department and
(i) in accordance with the statutory social selection criteria

Rapid negotiation of an interest and social plan with the works
council

Avoidance of legal disputes under labour law

If necessary, (partial) reorganisation of remaining departments
and transferred employees

Deloitte Legal 2024

Structured acquisition concept for the implementation of the
management decision

Close cooperation with insolvency administrator and works
council to ensure transparency regarding operational changes

Prompt preparation of the reconciliation of interests and
social plan negotiations with the works council

Careful and coordinated (internal and external)
communication for orderly implementation; if the transfer
company is used as a restructuring instrument, dismissed
employees must be convinced to transfer to the transfer
company with effect from the effective date (and thus avoid
the transfer of their employment relationship to the acquirer)

Strong support for core functions to ensure business
continuity

Webcast: The fine Art of the Bespoke Deal - Session 2: Labour law structuring options
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Thank you very

much
for your attention
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Step plan: Acquisition of a (customised) company out of insolvency (part 2 of 2)

Step 2 to 6: Realisation of the purchaser concept

Notification of the works council about the acquisition concept

Preparation of the negotiations according to step 4

(= coordination of reconciliation of interests/social plan with
insolvency administrator)

Negotiation of reconciliation of interests and social plan with
works council

Mass redundancy notification to the Federal Employment
Agency
Il Obtain the consent of the works council in advance for
dismissals!!!

Termination by the insolvency administrator and
Transfer of jobs to transfer company/to NewCo

Deloitte Legal 2024

1 1 3 3

Enabling proper preparation for negotiations on the reconciliation of interests and social plan

Reconciliation of interests includes individual restructuring measures to achieve the final target company
structure (including job cuts)

Social compensation plan regulates severance payments/further compensation payments (if any) to
employees

Typically 3-5 rounds of negotiations

Depending on the degree of unionisation of the employees: Representatives of the respective trade union
can participate in the negotiations or agree relevant provisions on the reconciliation of interests and the
social plan with the works council.

Mass dismissal notification and involvement of the works council = formal prerequisite for effective
dismissal of employees (who do not accept the offer to conclude a fixed-term employment contract with
the transfer company).

The consent of the works council is typically included/regulated in the reconciliation of interests.

If a transfer company has been set up: offer to terminate the employment relationship with the insolvent
company and conclusion of the employment relationship with the transfer company
- Employees must be given at least one week to (decide on) accept the offer

Dismissal of employees who did not accept the offer of employment with the transfer company.

Webcast: The fine Art of the Bespoke Deal - Session 2: Labour law structuring options 24



Cost scenarios when using the transfer company: Dependent on the (re-)actions of the employees

Offer of tripartite agreement with termination of the employment relationship and conclusion of a fixed-term employment relationship with the transfer

(1) Termination of employment
relationship with insolvent company

(2) Temporary employment relationship
with transfer company (e.g. 6

Costs incurred:

- Costs of the transfer company: profiling costs,
training costs, administrative costs

- Costs for the employment of a dismissed
employee: transter short-time allowance
(borne by the employment agency), top-up
amount

- Costs of terminating the employment
relationship (severance pay in accordance with
the social plan)

Deloitte Legal 2024

company:
Employee accepts offer

Termination of the employment relationship by the insolvency
administrator

Employee accepts the cancellation

Action for protection against dismissal (action for
protection against dismissal)

EmpIoPIee loses Employee wins

dismissal protection dismissal protection
sult sult

Costs incurred: Costs incurred: Costs incurred:

- Labour costs until the end - Labour costs Suntil the end of the - Costs of the action for unfair
of the notice period notice period dismissal (lawyer of the purchaser,
- Severance payment - Severance pay (social plan) court costs, lawyer of the
according to social plan - Costs of the purchaser's lawyer employee from the second

If th I . fulin th instance)
: first%r?srpar:\gg-egr:gitsllé(rﬁgzst ECJO inthe - Labour costs for the continuation

litigation-related employment (with of the employment relationship
corresponding wage entitlements - Costs of further termination of the

for the duration of the litigation) employment relationship
(severance pay, etc.)

Webcast: The fine Art of the Bespoke Deal - Session 2: Labour law structuring options 25
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Deloitte Legal has a strong global
presence

It can be very challenging to coordinate a large number
of legal advisors around the world without losing sight of
individual aspects.

As one of the world's leading legal consultancies,
Deloitte Legal helps you overcome challenges and realise
your vision by being your single point of contact for your
global legal needs.
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