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I. Starting point
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Timeline

PHASE IIIPHASE IIPHASE I

Establishment of creditors' committee

Provisional order

Self-administration, § 270a InsO

Preparation of 

insolvency 

petition

Opening 

procedure
Insolvency proceedings opened

Transferred 

reorganisation / 

fulfilment of 

insolvency plan

2 - 3 

weeks

I. Creation 

Insolvency application

II. introduction preliminary

Self-administration proceedings

2 - 3 

months

3 - 5 

months

Short-term up to a few months

V. Transferring reorganisation or 

Confirmation of insolvency plan and 

Cancellation of insolvency proceedings

IV. Report meeting; discussion and 

voting meeting

Appointment of provisional 

Creditors' committee

Appointment of a provisional 

custodian

Appointment of a custodian

M&A process / development of an insolvency plan

III. opening of insolvency proceedings

proceedings [in self-administration]
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Sales processes from insolvency are extremely compressed and usually take no longer than 3-4 months

Distressed M&A - Process structure
M

ile
st

o
n

e
s

Month 3Month 1 Month 2

Receipt of indicative offers/selection of 

interested parties, followed by (5) 

management presentation and opening of (6) 

data room

P
ro

ce
ss

 p
h

as
e

s

1. process preparation

(Teaser, Info-Memo, Long List)

2. investor approach
3. due diligence

(Management Pres., data room, Q&A)
4. negotiations

1 week

Kick-off Addressing selected 

investors with (1) teaser 

and (2) NDA

Dispatch of (3) 

information 

memorandum and (4) 

process letter I

Receipt of binding offers / 

selection of "finalists"

Signing from 

(7) SPA (Share Purchase 

Agreement) or APA (Asset 

Purchase Agreement)

c. 3 weeks c. 2 weeks c. 4 weeks c. 2 weeks

Indicative offer Binding Offer
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II Distressed vs. sunshine M&A
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Distressed vs. Sunshine M&A

Sunshine M&A Stressed M&A Distressed M&A

V
al

u
e

Solvent Underperforming Insolvent 

3-6 monthsapprox. 6-12 months 2-4 months

Process duration

Stop loss of value through 
distressed M&A

Value enhancement through 
successful restructuring

Necessity of involving 
third parties

Short time frame Limited due diligence

Special features of distressed M&A

No comprehensive 
company valuation

Special features under 
insolvency law

In the area of distressed M&A, speed and an efficiently structured M&A process play a decisive role in the successful 
completion of the transaction.
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III Transaction structures
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Transaction structures

The choice of transaction form 
influences the way in which the 
purchase price is determined!

Transferred reorganisation (asset deal)
Sale of (partial) assets by way of an asset deal by selling assets. 
Liabilities remain in the insolvency estate.

Purchase of shares (share deal)
Prior to insolvency, the share deal has no influence on the valuation 
under insolvency law, as liabilities are also assumed. In insolvency, only 
possible as part of an insolvency plan.

Cherry picking
Profitable divisions can be separated from unprofitable ones.

Mixed forms
Mixed forms of share deal and asset deal are conceivable by founding 
rescue companies into which certain assets are transferred.

The transferring reorganisation (asset deal) is the most common transaction structure in distressed M&A processes. 
However, a share deal may also be necessary in individual cases.
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IV. Determining the purchase price in distressed 
M&A
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Purchase price determination in distressed M&A

Market value-oriented methods (e.g. multiplier method) are usually based on EBIT or EBITDA figures, which are generally 
negative in insolvency situations and are therefore not used.

Unlike in sunshine M&A processes, asset-based proceedings play a practical role in distressed M&A proceedings. In particular, 
the forecast liquidation value of the existing assets represents an important threshold for the (provisional) insolvency 
administrator and the creditors.

Income-based methods (e.g. capitalised earnings value, DCF method) are not suitable for determining the purchase price due to 
the frequent lack of predictability and generally negative income forecasts in the event of insolvency/crisis.

Procedure
to the

Determination of purchase price 

Lack of predictability of 
future business activities, 
especially in insolvency 

proceedings.

Due to the tight time frame, 
a comprehensive company 

valuation is often not 
possible.

Liquidation and going 
concern values show 

(preliminary) insolvency 
administrators and creditors 
a possible range of values.

The purchase price 
determined may not be less 
than the forecast liquidation 

value of the company.

Special features of purchase price determination in distressed M&A processes.
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"Recapitalisation" of 
liabilities in insolvency 

plan proceedings

Purchase price determination in distressed M&A

Transferred reorganisation (asset deal) Insolvency plan proceedings (share deal)

Investment

assets

Circulation

assets

Negative equity

Assets Liabilities

Short-term

Debt capital

Long-term

Debt capital

New company (investor)

Fixed

assets

Current

assets

(inventories)

Working

Capital

Goodwill

(brand name, 

etc.) Employees "Asset deal" in standard 
insolvency proceedings

Insolvent company remains as legal 
entity

Fixed

assets

Current

assets

Cash and cash 

equivalents

Capital

Increase (EK)

Mass

credit

Short-term

Debt capital

Long-term 

Debt capital 

after "haircut"

Net asset value or asset-based purchase price calculation.
The "purchase price" is derived from the investor's contributions to the assets 
agreed as part of the insolvency plan.

P
u

rc
h

as
e

p
ri

ce
P

u
rch

ase
p

rice
Purchase price determination in asset and share deals at a glance.
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Purchase price determination in distressed M&A

Assets Liabilit

ies

Fixed assets

Inventories/orders

Receivables from L.u.L.

Intangible assets

Property, plant and equipment/BGA

Purchase price components:

Determination of net asset value (KP is available to creditors)

• Usually only of minor significance (e.g. purchase prices for brands, licences, customer 
data).

• Land and business properties according to market value appraisals.

• Movable tangible assets according to the inventory list of the expert appointed by 
the insolvency administrator. 

• For example, the acquisition of shares in subsidiaries.

• Inventory assets (as at the transfer date/inventory) using a variable valuation scheme 
(usually devaluation taking into account the age structure and shelf life).

• If applicable, assumption of trade receivables, taking into account third-party rights 
and individual discounts (although this is unusual in practice).

Financing component (KP is not available to creditors)

• In particular, if no old receivables and existing credit lines are taken over, it is 
necessary to build up working capital. The operational financing requirements must 
also be raised by the investor.

Transaction component (KP is available to creditors)

• The aim is to create a competitive situation so that the initially determined purchase 
price is positively influenced by the bids of other interested parties (goodwill).

1

1

Financial assets

2

3

3

5

4

6

5

Land and property2

4

A

6

B

C

Determining the purchase price in an asset deal



Legal Update Webcast | Distressed M&A - Session 3Deloitte Legal 2024 16

Purchase price determination in distressed M&A

The acquisition of company shares in the form of a share deal is only possible 
in insolvency situations as part of insolvency plan proceedings. The purchase 
price is derived from the investor's contributions to the assets agreed in the 
insolvency plan.

Possible purchase price components in the share deal:

• Purchase price (usually determined on an asset basis): The insolvency plan 
can stipulate the payment of a purchase price for the acquired assets. 
However, this is not mandatory.

• Possible contributions to the purchase price:

• Capital contribution/increase

• Shareholder loans

• Bulk loan

• Assumption of liabilities (after "haircut")

1

2

Assets Liabilit

ies

Fixed assets

Current assets

Cash and cash equivalents

Intangible assets

Property, plant and 
equipment/BGA

Financial assets

Land and real estate

Capital increase (equity)

Bulk loan

Current liabilities

Non-current liabilities1

2

Determining the purchase price in a share deal
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Transaction structure

Assets Liabiliti

es

Equity capital

Assets Liabiliti

es

Fixed assets

Inventories/orders

Receivables from L.u.L.

Equity capital

Provisions

Intangible assets

Fixed assets

Property, plant and equipment/BGA

Inventories/orders

OldCo balance sheet (before reorganisation by transfer) NewCo balance sheet (after reorganisation by transfer)

Liabilities

Intangible assets

Property, plant and equipment/BGA

Acquisition of (individual) assets 
required for operations

In the case of continuing 
obligations (leasing, rental, etc.), 

there is the possibility of a 
takeover in agreement with the 

contractual partner.

In principle, no liabilities are 
assumed.

Key points of the design (extract) Requirements (extract)

Presentation of a takeover or 
continuation concept by the 

investor

Preparation of an offer for the 
individual assets

Information on the planned 
financing

Transaction structure

Asset Deal
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V. Case Study
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Structure of the insolvent group

XY Group AG

Majority 
shareholder (GMBH)

94,97 % 5,03 %

Free Float

OpCo 2 GmbH OpCo 3 GmbHGeneral partner GmbH

100 %100 %100 %

OpCo 1 GmbH & Co KG

100 %

SPV 1
ASSET DEAL

Buyer

SPV 2

100 %100 %

ASSET DEAL

ASSET DEAL
Property purchase agreement

German tile manufacturer
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VI Wrap-up: Challenges and success factors for a 
successful purchase out of insolvency
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Challenges and success factors when buying a company out of insolvency

The challenges Success factors

Limited information available: 
Due to the company's financial situation, comprehensive due diligence is often 
not possible. Financial forecasts are often uncertain and it is difficult to 
determine future cash flows.

High time pressure: 
Distressed M&A deals often have to be completed in very short periods of time 
in order to stop the loss in value of the company and avoid liquidation.

Valuation uncertainties: Standard valuation methods such as the EBIT(DA) 
multiples method are often not applicable as the company's earning power is 
severely impaired. Instead, asset-based approaches such as determining the 
liquidation value play a greater role.

Regulatory and insolvency law requirements: 
Distressed deals are often associated with specific insolvency law requirements 
that must be complied with, e.g. creditor protection and compliance with 
deadlines.

Realistic company valuation: 
A precise and realistic valuation of the asset values, in particular the liquidation 
value, is crucial in order to determine an appropriate purchase price.

Flexible transaction structures: 
The use of creative transaction structures, such as a combination of asset and 
share deals, can ensure the success of the deal and maximise the value for all 
parties involved.

Strong negotiation skills: 
Negotiations with creditors and insolvency administrators are a key to success. 
Strategic positioning and the creation of a competitive situation by several 
interested parties can have a positive influence on the purchase price.

Clear and fast decision-making processes: 
An efficient and decisive decision-making process based on sound information 
makes it possible to finalise the deal within the often tight time frame.

Experienced deal partner: 
The success of a distressed M&A deal depends largely on the experience and 
resources of the advisors involved. A strong network of legal, financial and 
restructuring experts is a decisive success factor.
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VII Q&A
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Thank you very 
much

for your attention
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Deloitte Legal
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Models, concepts and 
systems to increase

efficiency 

Outsourcing and legal 
managed services

Where legal meets business

Our three overlapping service areas enable us to advise our clients when and where needed and in the most suitable form to realise their 
visions.

Legal advicewho work closely together 

across national borders and together with 
other Deloitte business units

more than

in 

2.500

75+

Lawyers

Countries

Legal
 Advisory

Legal
 Management

 Consulting

Legal
 Managed 

Services

Services from Deloitte LegalDeloitte Legal, that is

As part of the Deloitte global network, Deloitte Legal works with a wide range of other specialisms to provide multinational legal solutions and globally integrated service:

We create (added) value

in harmony
with your company-wide vision

customised
for your business units and branches

technology-supported
for improved co-operation and 
transparency

harmonised
to your regulatory requirements
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It can be enormously challenging to manage numerous 
legal services providers around the world and issues can 
slip into the cracks. 

As one of the global leaders in legal services, Deloitte Legal 
works with you to understand your needs and your vision, 
and to coordinate delivery around the world to help you 
achieve your business goals.

Key

Deloitte Legal footprint

Deloitte Legal practices

1. Albania
2. Algeria
3. Argentina
4. Australia
5. Austria
6. Azerbaijan
7. Belgium
8. Benin
9. Bosnia
10. Brazil
11. Bulgaria
12. Cambodia
13. Cameroon
14. Canada

15. Chile
16. Colombia
17. Costa Rica
18. Croatia
19. Cyprus
20. Czech Rep.
21. Dem Rep of Congo
22. Denmark
23. Dominican Republic
24. Ecuador
25. El Salvador
26. Equatorial Guinea
27. Finland
28. France

29. Gabon
30. Georgia
31. Germany
32. Greece
33. Guatemala
34. Honduras 
35. Hong Kong SAR, China
36. Hungary
37. Iceland
38. Indonesia
39. Ireland
40. Italy
41. Ivory Coast
42. Japan

43. Kazakhstan
44. Kosovo
45. Latvia
46. Lithuania
47. Malta
48. Mexico
49. Montenegro
50. Morocco
51. Myanmar
52. Netherlands
53. Nicaragua
54. Nigeria
55. Norway
56. Paraguay

57. Peru
58. Poland
59. Portugal
60. Romania
61. Senegal
62. Serbia
63. Singapore
64. Slovakia
65. Slovenia
66. South Africa
67. Spain
68. Sweden
69. Switzerland
70. Taiwan

71. Thailand
72. Tunisia
73. Turkey
74. Ukraine
75. Uruguay
76. United Kingdom
77. Venezuela

It can be very challenging to coordinate a large number 
of legal advisors around the world without losing sight of 
individual aspects. 

As one of the world's leading legal consultancies, 
Deloitte Legal helps you overcome challenges and realise 
your vision by being your single point of contact for your 
global legal needs.

Deloitte Legal has a strong global presence
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