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Due to current events: Investigations by tax investigators into companies based in 

municipalities with a low trade tax rate
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From the audit order to the final meeting and beyond: 
Reducing the risk of fines and criminal tax proceedings 
being initiated
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Audit order - special features

Reducing the risk of fines and criminal tax proceedings being initiated

• Audit to determine the statute of limitations for assessment is 
permissible if there is a suspicion or possibility of a tax offence 
or a tax administrative offence - indications required!

• Since extension and / or deviation from the usual period: 
meaningful justification required in the audit order - request if 
necessary!

• If initial suspicion is "obvious" and no information was 
provided - later, if applicable, prohibition of exploitation  
under criminal law (no prohibition of exploitation under tax 
law - see BFH of 23 January 2002 - XI R 10, 11/01)

Audit period is outside the "normal" assessment period (e.g. 1 
year for electricity tax, "normal" taxes 4 years)

Recommendation: 

Discussion of the audit procedure 
and further steps (e.g. "protective 
letter")
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Reducing the risk of fines and criminal tax proceedings being initiated

• Currently no obligation to submit, but Application Decree („Anwendungserlass“) on Section 153 AO and 

case law must be observed

• Influencing subjective assessment of audit findings in the event of refusal or "poor Tax CMS"

• Inadequate organization of the tax department / accounting can "lead to Section 130 of the German Act 

on Regulatory Offences  (OWiG)"

• Article 97 Section 38 of the Introductory law of the Fiscal Code (EGAO), advantages and disadvantages of 

a Tax CMS verification by the audit

Excursus: Tax CMS documents are increasingly being requested

Auditor would like to have unusual documents / information

Audit order - special features
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Reducing the risk of fines and criminal tax proceedings being initiated

• Principle: legal obligation still exists

• Exception: AEAO on § 153, No. 3: The notification and correction by the taxpayer are not required in 

cases of errors identified by the tax audit for the tax types and audit periods specified in the audit order. 

• However, there is still an obligation to correct other "non-audit" periods that are not time-barred.

• Note: Consider the risks of criminal tax penalties and fines: If necessary, precautionary "self-assessment 

security"; when submitting tax returns for subsequent periods during an audit, clarification letter if 

necessary in the event of a different legal opinion

Significant error becomes apparent when preparing a response to an audit request/ 

Obilgation to correct during an audit?

Audit order - special features
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Reducing the risk of fines and criminal tax proceedings being initiated

• Section 10 of the Audit regulations (BpO): Obligation of the audit to inform office for criminal and 

administrative offences: initial suspicion (Section 152 (2) of the  German Criminal Procedure Code (StPO) 

or possibility of conducting criminal proceedings

• Auditor: possible accusation of obstruction of justice by omission (LG Stuttgart of 24 March 2020 - 61 NS 

142 Js 114222/16)

• Obligation to interrupt audit: Not in case of mere possibility within the meaning of Section 10 (1) 

sentence 2 BpO, only in case of suspicion (partial interruption sufficient?)

• Continuation of audit: regularly only from the announcement of the initiation of criminal proceedings

Auditor acts unusually

Audit order - special features
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Central procedural regulation – Section 10 BpO

Reducing the risk of fines and criminal tax proceedings being initiated

• Dealing with notification and interruption obligations is often 
associated with uncertainties

• Case examples: see state decree on Section 10 (1) BpO 
(of 31 August 2009, BStBl. I 2009, 829)

• There is a tendency to contact office for criminal and 
administrative offences"rather once more than once too little" 
(also due to LG Stuttgart 24 March 2020 - 61 NS 142 Js 
114222/16 and internal guidelines)

Practical tips

Recommendations: 

Ongoing analysis of the auditor's 
behavior 

Contact office for criminal and 
administrative offences in good time 
(protective letter if necessary)

Only trained employees or external 
consultants should have contact 
with audit
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Criminal tax law reservation in final meeting according to Section 201 (2) AO / "red report"

Reducing the risk of fines and criminal tax proceedings being initiated

• Possible criminal prohibition of exploitation in the event of 
breach of duty to instruct due to other aspects
(see BGH of 16 June 2005 - 5 StR 118/05)

A mere reference does not mean that criminal tax proceedings 
have been initiated! Recommendations: 

If applicable, "protective letter", 
influencing the assessment office / 
appeal office before evaluating the 
audit report (relevance for objective 
facts; see also Section 12 (2) BpO)

Influence also on office for criminal 
and administrative offences and 
increase in the discharge threshold
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Investigations of the tax audit with regard to facts 
relevant to corporate fines
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Investigations of the tax audit with regard to facts relevant to corporate fines

Corporate fines according to Section 30 OWiG: 
Punishment and absorption - fiscal interest 

There are other investigation options in criminal / 
fines proceedings ("What the audit doesn't get, 
the tax investigation should get")

Extended statute of limitations: Prerequisite of 
Section 30 OWiG: Criminal offence / 
administrative offence by a manager 
(e.g. Sections 370, 378, 379, 380 AO) - often, 
however, only Section 130 OWiG remains as a 
linking offence in connection with an offence 
committed by an "other employee"

Punishment / fining of natural persons, if 
applicable additionally - fiscal/"educational" 
interest

Motivation of 
the audit

ATTENTION: Audit is increasingly being trained in this regard / nowadays close contact with office for criminal 
and administrative offences 
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Investigations of the tax audit with regard to facts relevant to corporate fines

Not defined in the law - criteria are discussed in literature, e.g.

▪ Careful selection of managers and employees

▪ Proper organization and distribution of tasks and, if necessary, establishment of an auditing department

▪ Instructing and informing employees about their tasks and duties

▪ Monitoring and control of employees

▪ Intervening against violations within the company

▪ Maintaining a functional condition through appropriate equipment and resources

▪ An increased duty of supervision in the event of irregularities in the past or current grievances 

▪ Documentation of all measures that are carried out in order to fulfill the due supervisory duty

What is a breach of the 
duty of supervision 
within the meaning of 
Sec. 130 OWiG? 
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Section 130 OWiG - practical tips

Investigations of the tax audit with regard to facts relevant to corporate fines

Identify capable / informed / 
knowledgeable contacts

Contact persons must be 
"trained" with regard to 
facts relevant to 
corporate fines

Other employees 
"warn" against 
"coffee counter 
conversations"

Depending on the situation: 
documentation / improvement of a Tax 
CMS at least start: speaks against 
special preventive "necessities"

Depending on the 
situation and 
indications: organize 
communication via "tax 
criminal/fines lawyer"

Call the auditor to order if he 
does not only address 
contact persons

§ 130 OWiG 
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New regulation of Section 153 (4) AO - relevance under 
criminal law?
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Application from "2025": expressly standardized additional notification and correction obligation according to audit

New regulation of Section 153 (4) AO - relevance under criminal law?

• The obligation to notify and correct also exists if the audit 
findings of an external audit have been incontestably 
implemented in a tax assessment notice, an assessment 
notice pursuant to section 180 (1) sentence 1 no. 2 or a 
partial final assessment notice pursuant to section 180 (1a) 
and the facts underlying the audit findings also lead to a 
change in the tax bases in another declaration submitted by 
or for the taxpayer that was not the subject of the external 
audit.

• Explanatory memorandum: "Extension of the obligation to 
correct"

• Reference to legal grounds or legal consequences? Duty to 
investigate?

Standardized notification and correction obligation according 
to audit (Section 153 (4 ) AO) Criminal tax law risks? 

Recommendation: 

Statement in this regard to the tax 
authorities after non-appealability
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Due to current events: 
Investigations by tax investigators into company 
headquarters in municipalities with a low trade tax rate
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Tax investigation of company headquarters in municipalities with a low trade tax rate

Press releases
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▪ Brandenburg: Marienwerder (250 %); Schönefeld (240 %); 
Zossen (270 %)

▪ Bavaria: Bad Wörishofen (240 %); Bad Wiessee (240 %); 
Grünwald (240 %); Kemnath (230 %); Rettenbach am Auerberg 
(230 %); Röttenbach (230 %); Stammham am Inn (209 %); 
Wolfertschwenden (230 %)

▪ Mecklenburg-Western Pomerania: Rögnitz (240 %); Schönbeck 
(220 %)

▪ North Rhine-Westphalia: Monheim (250 %); Leverkusen (250 %)

▪ Saxony-Anhalt: Lützen (240 %)

▪ Schleswig-Holstein: Hamfelde (250 %); Thumby (250 %)

▪ Thuringia: Langenwolschendorf (200 %); Oppershausen (250 %)

Examples of municipalities/cities with low trade tax rates

Tax investigation of company headquarters in municipalities with a low trade tax rate
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Key questions regarding the place of management - also in the context of an appropriate Tax CMS

Investigation strategies of tax investigators in connection with trade tax oasis cases

Can several places be considered as the place of management in accordance with Section 10 AO for a weighting of the 
activities or can the center of business management be assumed to be where the most important place in organizational 
and economic terms is located according to the overall picture of the circumstances?

Is the remaining day-to-day commercial business sufficient for the applicability of Section 10 AO and 
Section 12 AO - e.g. in the case of project-related (partnership) companies - and is this carried out by 
persons who have sufficient expertise in the core area of the industry?

Which day-to-day commercial transactions are relevant for tax purposes, taking into account the 
particularities of the individual case and the assessment of the circumstances (type, scope, structure) and 
the nature of the company?

To what extent and by whom is the day-to-day business carried out and has it remained at the 
location of the business premises with the involvement of external service providers??
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Differentiation between taking over day-to-day business and shareholder decisions

Investigation strategies of tax investigators in connection with trade tax oasis cases

Corporate policy
• Definition of the principles of corporate 

policy

Interference
• No permanent interference of the shareholders 

in the ordinary course of business

Unusual measures and decisions of particular 
economic importance
• Basic company organization, management and monitoring 

of overall business operations, negotiations with lenders 
in the event of extraordinary business transactions, 
structuring business relationships with particularly 
important contractual partners and concluding long-term 
contracts, decisions on the purchase and sale of 
significant business assets.

Decisions based on the articles of 
association
• Shareholder approvals of important 

decisions based on the articles of 
association

Right to information
• Exercise of the shareholders' right to information 

on the course of business

Instructions and advice 
• Exercising the right to issue instructions and 

advice of a general nature to the managing 
directors on the business to be transacted and 
on minimizing costs.

Note: Shareholders can de facto take over the actual 
management of the company if they not only observe, 
control and occasionally influence the day-to-day running of 
the business, but also constantly intervene in the day-to-
day policy of the company and constantly make the 
decisions of some weight required in the ordinary course of 
business themselves, so that the officially appointed 
managing directors are only to be regarded as executive 
bodies.
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Q & A
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Thank you very 
much

for your attention
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Deloitte Legal
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Models, concepts and 
systems to increase 

efficiency 

Outsourcing and legal 
managed services

Experience the future of legal advice now

Experience the future of law, today 

Our three overlapping service areas enable us to advise our clients when and where needed and in the most suitable form to realise their 
visions.

Legal advicewho work closely together 

across national borders and together with 
other Deloitte business units

more than

in 

2.500

75+

Lawyers

Countries

Legal
Advisory

Legal
Management

Consulting

Legal
Managed 
Services

Services from Deloitte LegalDeloitte Legal, that is

As part of the Deloitte global network, Deloitte Legal works with a wide range of other specialisms to provide multinational legal solutions and globally integrated service:

We create (added) value

in harmony
with your company-wide vision

customised
for your business units and branches

technology-supported
for improved co-operation and 
transparency

harmonised
to your regulatory requirements
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It can be enormously challenging to manage numerous 
legal services providers around the world and issues can 
slip into the cracks. 

As one of the global leaders in legal services, Deloitte Legal 
works with you to understand your needs and your vision, 
and to coordinate delivery around the world to help you 
achieve your business goals.

Key

Deloitte Legal footprint

Deloitte Legal practices

1. Albania
2. Algeria
3. Argentina
4. Australia
5. Austria
6. Azerbaijan
7. Belgium
8. Benin
9. Bosnia
10. Brazil
11. Bulgaria
12. Cambodia
13. Cameroon
14. Canada

15. Chile
16. Colombia
17. Costa Rica
18. Croatia
19. Cyprus
20. Czech Rep.
21. Dem Rep of Congo
22. Denmark
23. Dominican Republic
24. Ecuador
25. El Salvador
26. Equatorial Guinea
27. Finland
28. France

29. Gabon
30. Georgia
31. Germany
32. Greece
33. Guatemala
34. Honduras 
35. Hong Kong SAR, China
36. Hungary
37. Iceland
38. Indonesia
39. Ireland
40. Italy
41. Ivory Coast
42. Japan

43. Kazakhstan
44. Kosovo
45. Latvia
46. Lithuania
47. Malta
48. Mexico
49. Montenegro
50. Morocco
51. Myanmar
52. Netherlands
53. Nicaragua
54. Nigeria
55. Norway
56. Paraguay

57. Peru
58. Poland
59. Portugal
60. Romania
61. Senegal
62. Serbia
63. Singapore
64. Slovakia
65. Slovenia
66. South Africa
67. Spain
68. Sweden
69. Switzerland
70. Taiwan

71. Thailand
72. Tunisia
73. Turkey
74. Ukraine
75. Uruguay
76. United Kingdom
77. Venezuela

It can be very challenging to coordinate a large number 
of legal advisors around the world without losing sight of 
individual aspects. 

As one of the world's leading legal consultancies, 
Deloitte Legal helps you overcome challenges and realise 
your vision by being your single point of contact for your 
global legal needs.

Deloitte Legal has a strong global 
presence
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