
Deloitte Legal Webcast | 2 November 2023

Loan sales as a portfolio management tool



Deloitte Legal 2023 22

Speakers & Agenda



Deloitte Legal 2023 3

Speakers

Nils-Alexander Berent
Partner
Financial Advisory | Financial Services
P: +49 69 75695 6929
E-Mail: nberent@deloitte.de

Dr. Simon G. Grieser
Partner
Deloitte Legal | Banking & Finance | FSI
P: +49 69 71918 8477
E-Mail: sgrieser@deloitte.de



Deloitte Legal 2023 4

Current developments on the German credit portfolio market

I. Macroeconomic classification

II. NPL Trends & Transactions

III. Spread-Development and Outlook

Transaction structures and legal issues

I. Objectives of a transaction

II. Overview of transaction structures 

III. Legal issues

IV. Implementation of the Credit Servicing Directive / Credit Secondary    
Markets Promotion Act

V. Key points of the Credit Secondary Markets Act

Agenda



Deloitte Legal 2023 55

Current developments on the German credit portfolio 
market
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The German credit portfolio market in times of geopolitical tensions and rising energy prices
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https://de.statista.com/statistik/daten/studie/5848/umfrage/prognose-zur-entwicklung-des-realen-bruttoinlandsprodukts-in-deutschland/
https://www.destatis.de/DE/Themen/Wirtschaft/Preise/Verbraucherpreisindex/Tabellen/Verbraucherpreise-12Kategorien.html#236118
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NPL trends and transaction dynamics in the German banking landscape

Source: Deloitte analysis based on publicly available information; EBA Risk Dashboard 4Q2022 - details can be found in Deloitte's European 
Banking and Loan Portfolio Report

Development of IFRS stages in Germany
2019-2022

Transaction volume in Germany 
by year

Transaction activity in Germany 
by asset class

Completed transactions in Germany
in 2022

Shipping Other Mixed

Consumer CRE Residential (bottom)Corporate

Unsecured (top)



Deloitte Legal 2023 8

Ordinary insolvencies applied for in Germany increase compared to the previous year, but remain 
below historical levels

Source: https://www.destatis.de/DE/Presse/Pressemitteilungen/2023/10/PD23_408_52411.html

*Applications are only included in the statistics after the insolvency 
court has made its decision. In many cases, the actual date of the 
insolvency application is almost three months earlier 
**The quick indicator evaluates data from the publication platform 
insolvenzbekanntmachungen.de
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Due to interest rate developments and the macroeconomic environment, an upward trend can be seen 
in asset swap spreads

Asset swap spreads covered bonds Germany 
in BP

Asset swap spreads financial senior debt Germany 
in BP

Source: Deloitte analysis
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Deloitte's European Banking & Loan Portfolio Outlook 2023 - Market Update provides a comprehensive
look at the loan portfolio market

European Loan Portfolio & Banking Outlook 2023 – Market Update | Deloitte UK

To register for the report, follow the link below or click on the cover of the 
report.

Introduction
European Banking & Loan Portfolio Outlook – Market Update

▪ Looks at developments in the loan portfolio market and potential new trends for banks across Europe

▪ The report provides an up-to-date overview of recent loan portfolio transactions and bank performance

Last updated in Q2 2023

Collaboration of experts from over 10 
countries in Europe

The report is updated quarterly

https://www2.deloitte.com/uk/en/pages/financial-advisory/articles/european-loan-portfolio-banking-outlook-2023-market-update.html
https://www2.deloitte.com/uk/en/pages/financial-advisory/articles/european-loan-portfolio-banking-outlook-2023-market-update.html
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Transaction structures and legal issues
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Transfer without debtor's

consent

Objectives of a transaction I

Transfer of the entire credit 

relationships or only the receivables

Limitation of transaction costs

Balance sheet relief/

equity relief

Fulfilment of conditions

Compliance with the regulations 

banking secrecy/data protection

Relocation of 

administration/loan 

management

Spin-off instead of 

"Asset Deal"

Limitation of transaction

costs

Transaction objectives
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Loan management

Objectives of a transaction ll

Tax optimisation

Loan portfolio or

sub-portfolio

Structure should create flexibility

Transaction objectives
intern organisation

resale of company or sub-portfolios

third-party participation "Joint Venture"
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Overview of transaction structures  

Sale of "non-performing" loan portfolios (i.e. with a high probability 

that the credit and interest will not be repaid in full).

• "Asset deal" (acquisition of assets and rights belonging to the company)

• "Share deal" (acquisition of shareholding under corporate law)

– Transformation Act

– Contribution

• Synthetic transmission

− Credit derivatives (transfer of economic risk)

− Guarantees

− (Silent) sub-participations

Sale of mixed portfolios

Sale of "healthy" loan portfolios

Special structures

• Joint Ventures (Transfer to Joint Ventures)

• Sale of „non-performing“ banks

"Single name loans" (individual sales) / 
restructurings

Bidding procedure or purchase 
negotiations
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Overview of transaction structures II

… singular succession
Assignment according to Sec. 398 BGB or assumption of 
contract according to Sec. 414 ff. BGB

… contribution
into a new  or existing company

… universal succession 
Spin-offs/Split-offs 

pursuant to Sec. 123 para. 3/ para. 2 UmwG

… synthetic transmission
in the absence of third-party consent, obstacles to transfer, 

subsidised credits, etc.

Transfer by…
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Draft Legislation

Mid-October 2023 
Draft legislation of the 

federal government

New regulations 

on credit servicers and 
credit purchasers

First regulations 
already in force

Entry into force of the 
article law 

After promulgation 
(possibly at the end of 

this year) /Credit 
Secondary Markets 

Promotion Act

Implementing Regulation (EU) 
2023/2083 lays down technical 
implementing standards for the 
application of Article 16 (1) of 

Directive (EU) 2021/2167 with regard 
to the data templates to be used by 

credit institutions to provide 
purchasers with information on their 

credit risks in the banking book.

Transition period 
for credit service 
providers: 6 months 
after entry into 
force

Implementation of the Credit Servicing Directive
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Key points of the Credit Secondary Markets Act („KrZwMG“) (1)

Not applicable to complex transactions where non-
performing loan agreements are only part of such a 
transaction:

1. Sale of branches

2. Sale of business units

3. Sale of customer portfolios

4. Synthetic transfers

5. NPL securitisations (?) 

Application to non-performing loan agreements in 
accordance with Sec. 47a CRR (generally due more than 
90 days):

1. No leasing contracts or rental agreements recognised

2. Analogy?
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Credit 
institutions as 

sellers
Including 
branches 

pursuant to Sec. 
53 (1) KWG)

No debt funds/ 
alternative 

lenders

Information 
obligations in 
favour of the 

loan purchaser

Regulation 
authorisation

Key points of the Credit Secondary Markets Act („KrZwMG“) (2)
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Key points of the Credit Secondary Markets Act („KrZwMG“) (3)

Credit institutions as sellers (including branches pursuant 
to Sec. 53 (1) KWG)

Debtors natural persons up to medium-sized companies 
(more than 249 employees / annual turnover not 
exceeding EUR 50 million / balance sheet total max. EUR 
43 million)

Treatment of special purpose entities

Notification of 
information

No authorisation required
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Key points of the Credit Secondary Markets Act („KrZwMG“) (4)

But e.g. no domestic credit 
institutions, capital management 
agencies and credit intermediaries

1. Involvement and enforcement of 
due payment claims and other claims 
arising from the contract

2. Renegotiation of the agreement 

Problem of the tax representative Credit services do not require 
additional authorisation under the 
RDG

Credit Service Institutions
Credit services in connection with a 

non-performing loan agreement
Tax representative German Legal Services Act (“RDG”)
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Key points of the Credit Secondary Markets Act („KrZwMG“) (5)

Correspondingly for financial services institutions:

Corporate law documents

1. Addresses

2. Managing directors / administrative bodies (proof of suitability)

3. Holder of a significant shareholding

4. Sustainable business plan

5. Proper business organisation

6. Account information for external funds / escrow account

7. Outsourcing agreements

8. RDG information

Competent authorities Federal Financial 
Supervisory Authority (BaFin) / Deutsche 
Bundesbank

Need for a authorisation for credit services 
institutions
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Key points of the Credit Secondary Markets Act („KrZwMG“) (6)

Selection

1. Managing director is not considered 
reliable or does not have sufficient 
experience

2. Owner of a significant shareholding is 
not considered reliable

3. Does not have a proper business 
organisation

Cancellation of authorisation 
possible

Refusal of 
authorisation
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Key points of the Credit Secondary Markets Act („KrZwMG“) (7)

Proper business organisation (similar to MaRisk)

1. Internal control

2. Risk management

3. Regulations for fair and appropriate dealings with 
customers

4. Complaint management

5. German Anti-Money Laundering Act (GwG)

Annual Auditor / Auditor
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Key points of the Credit Secondary Markets Act („KrZwMG“) (8)

Acceptance

Funds can be accepted from debtors 
and third parties / German Payment 
Services Supervision Act (ZAG)

1. 6 months from 30 December 2023 
(expected)

2. Acquisition took place before 30 
December 2023

Transitional Arrangement
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Key points of the Credit Secondary Markets Act („KrZwMG“) (9)

Provisions in the purchase agreement 
and servicing agreements regarding the 
legal requirements and information 
requirements under the German AMLA 
(GwG)

Compliance with future regulations in 
ongoing sales processes
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Q&A



Deloitte Legal 2023 27

Thank you
for your attention
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Your contact

Nils-Alexander Berent
Partner
Financial Advisory | Financial Services
P: +49 69 75695 6929
E-Mail: nberent@deloitte.de

Dr. Simon G. Grieser
Partner
Deloitte Legal | Banking & Finance | FSI
P: +49 69 71918 8477
E-Mail: sgrieser@deloitte.de
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Deloitte Legal   
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Models, concepts and 
systems to increase 

efficiency

Outsourcing und Legal 
Managed Services

Experience the future of law, today

Our three overlapping service areas enable us to advise our clients when and where needed and in the most suitable form to realise their 
visions.

who work closely together 
across national borders and together with 

other Deloitte business units

more than

in 

2.500

75+

Attorneys

countries

Legal
Advisory

Legal
Management

Consulting

Legal
Managed 
Services

Services of Deloitte LegalDeloitte Legal, that are

As part of the Deloitte global network, Deloitte Legal works with a wide range of other specialisms to provide multinational legal solutions and globally integrated service:

We create (added) value

in line
with your company-wide vision

customised
for your business units and branches

supported by technology
for improved collaboration and transparency

customised
to your regulatory requirements
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It can be enormously challenging to manage numerous 
legal services providers around the world and issues can 
slip into the cracks. 

As one of the global leaders in legal services, Deloitte Legal 
works with you to understand your needs and your vision, 
and to coordinate delivery around the world to help you 
achieve your business goals.

Key

Deloitte Legal footprint

Deloitte Legal practices

1. Albania
2. Algeria
3. Argentina
4. Australia
5. Austria
6. Azerbaijan
7. Belgium
8. Benin
9. Bosnia
10. Brazil
11. Bulgaria
12. Cambodia
13. Cameroon
14. Canada

15. Chile
16. Colombia
17. Costa Rica
18. Croatia
19. Cyprus
20. Czech Rep.
21. Dem Rep of Congo
22. Denmark
23. Dominican Republic
24. Ecuador
25. El Salvador
26. Equatorial Guinea
27. Finland
28. France

29. Gabon
30. Georgia
31. Germany
32. Greece
33. Guatemala
34. Honduras 
35. Hong Kong SAR, China
36. Hungary
37. Iceland
38. Indonesia
39. Ireland
40. Italy
41. Ivory Coast
42. Japan

43. Kazakhstan
44. Kosovo
45. Latvia
46. Lithuania
47. Malta
48. Mexico
49. Montenegro
50. Morocco
51. Myanmar
52. Netherlands
53. Nicaragua
54. Nigeria
55. Norway
56. Paraguay

57. Peru
58. Poland
59. Portugal
60. Romania
61. Senegal
62. Serbia
63. Singapore
64. Slovakia
65. Slovenia
66. South Africa
67. Spain
68. Sweden
69. Switzerland
70. Taiwan

71. Thailand
72. Tunisia
73. Turkey
74. Ukraine
75. Uruguay
76. United Kingdom
77. Venezuela

It can be very challenging to coordinate a large number 
of legal advisors around the world without losing sight of 
individual aspects. 

As one of the world's leading legal consultancies, 
Deloitte Legal can help you overcome challenges and 
realise your vision by being your single point of contact 
for your global legal needs.

Deloitte Legal has a strong global 
presence
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