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Preface

Ladies and Gentlemen,
Dear Clients,

We are pleased to provide you with our recent Forum 
Juris Newsletter which deals with current court decisions 
and other legal topics of high practical relevance.

In a recent decision, the Superior Court of Justice 
(Kammergericht – KG) of Berlin declared it invalid to set 
up an optional supervisory board for a limited liability 
company (Gesellschaft mit beschränkter Haftung – 
GmbH) at a subsequent time. This had taken place by 
virtue of a simple shareholder resolution on the basis of 
corresponding authorization in the articles of association 
(opening clause). We would like to inform you about 
this decision as well as the new statutory regulations for 
the shareholder protection with respect to delisting and 
downlisting.

The Higher Regional Court (Oberlandesgericht – OLG) 
Munich had to deal with the question whether a former 
managing director was liable for alleged damage 
resulting from an M&A transaction. We would like to 
briefly discuss the principles of this decision. We also 
introduce the landmark decision handed down by the 
German Federal Court of Justice (Bundesgerichtshof – 
BGH) which sheds light on the difficult relationship 
between the right of a minority to convene a share-
holder meeting and the authority of the Board of 
Management to cancel a shareholder meeting.

 
We hope that the topics chosen find your interest. 
Should you have any questions as to the individual 
articles in this edition or suggestions regarding our 
Forum Juris Newsletter, please do not hesitate to get in 
touch with your contact persons.

Make use of our Deloitte Legal Dbriefs webcast program 
to stay up to date on legal trends in Germany and 
abroad. For more information, please visit:

www.deloitte.com/dbriefs/deloittelegal

Frauke Heudtlaß

Frauke Heudtlaß
Rechtsanwältin, Partnerin
Service Line Employment
Tel: +49 (0)211 8772 2587
fheudtlass@deloitte.de

www.deloitte.com/dbriefs/deloittelegal
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The legal correct moment to cancel a 
general meeting by the management 
board
The landmark decision handed down by the German 
Federal Court of Justice (Bundesgerichtshof – BGH) on 
June 30, 2015, sheds light on the difficult relationship 
between the right of a minority to convene a share-
holders’ meeting and the authority of the Board of 
Management to cancel a shareholders’ meeting. The 
BGH decided in its ruling that the authority of the Board 
of Management to cancel a shareholders’ meeting has a 
higher priority than the interest of a minority to convene 
the shareholders’ meeting but that it is only possible 
to cancel the shareholders’ meeting within certain 
boundaries.

I. Facts of the Case
Various minority shareholders of a partnership limited 
by shares (Kommanditgesellschaft auf Aktien – KGaA) 
had applied to the managing director of the general 
partner of the company (for the sake of simplicity here-
inafter also referred to as the “Board of Management”) 
that a shareholders’ meeting be convened for the 
purpose of asserting a number of rights in the share-
holders’ meeting vis-à-vis the Board of Management. 
In particular the minority shareholders had planned to 
appoint different members to the supervisory board of 
the company, to withdraw their trust in the Board of 
Management and to apply for an independent investiga-
tion into the Board of Management, together with an 
application to assert D&O liability claims. The Board of 
Management followed this request and convened the 
shareholders’ meeting. After numerous shareholders 
were already present in the assembly hall, the Board of 
Management cancelled the shareholders’ meeting and 
left – as did a considerable number of the shareholders 
who were entitled to vote. However, the remaining 
shareholders appointed a new chairman of the meeting, 
held the shareholders’ meeting and passed the resolu-
tions on the agenda. The Board of Management then 
filed legal action against the validity of the resolutions 
on the grounds that they could no longer be passed 
effectively after the shareholders’ meeting had been 
cancelled.

II. Decision by the German Federal Court of 
Justice
The BGH decided that the Board of Management had 
the authority to cancel the shareholders’ meeting even if 
it was convened at the request of a minority. This results 
from the regulations in the German Stock Corpora-
tion Act (Aktiengesetz – AktG), whereby the Board of 
Management generally has the authority to cancel the 
shareholders’ meeting even if it breaches its obligations 
thereby. If the Board of Management acts contrary to 

duty to prevent a shareholders’ meeting from being 
convened by a minority, a court could empower the 
minority to convene the meeting pursuant to § 122 
Subsection 3 AktG and the company could assert 
compensation claims against the Board of Management.

However, the Board of Management cannot exercise 
this right for an unlimited period of time. It was no 
longer possible to cancel the meeting in the instant case 
because the shareholders had already passed the checks 
for admittance and were present in the assembly hall 
for the start of the shareholders’ meeting. Although it is 
in the interest of the company and the shareholders to 
cancel a shareholders’ meeting in order to avoid unnec-
essary expense to the company and the shareholders 
if the grounds for the cancellation come into existence 
after the meeting was convened. But this aspect does 
not apply if the Board of Management – as here – only 
informed the shareholders of the cancellation after their 
admittance to the assembly hall. Nor was it necessary 
to decide for this reason whether the authority of the 
Board of Management to cancel the shareholders’ 
meeting only ended with the formal opening of the 
shareholders’ meeting as is represented in the legal 
literature.

The BGH also stated that the Board of Management 
must consider the possibilities of adjournment, 
postponing the start, interrupting the meeting, 
relocating the meeting place, etc., rather than cancel-
lation to deal with immediate problems since it is only 
then insured that board members cannot abuse the 
system to cancel the shareholders’ meeting because 
they have discovered after the arrival of the shareholders 
that there are unfavorable majorities of voting rights.

Finally the BGH had to decide whether the resolutions 
passed in the shareholders’ meeting after the Board of 
Management had cancelled the meeting were null and 
void or invalid. The BGH did not see any grounds for 
annulment; in particular it considered the fact that the 
shareholders’ meeting had not been formally opened 
not to be grounds for annulment pursuant to § 241 
AktG. However, it declared the resolutions passed to be 
contestable since the participation right pursuant to § 
118 Subsection 1 AktG of those shareholders who had 
left the assembly hall after the Board of Management 
had cancelled the meeting was infringed. In this case 
it was not easily possible for said shareholders to 
detect whether the cancellation was invalid. Further-
more this infringement of the participation right was 
considerable since it could not be excluded that the 

Dr. Marcell Baumann, LL.M.
Rechtsanwalt, Senior Associate
Service Line Corporate/M&A
Tel: +49 (0)711 669 6269
mbaumann@deloitte.de
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shareholders’ meeting would have passed other resolu-
tions if said shareholders had been present. The BGH 
considered it harmless that the Board of Management 
had asserted in court that the shareholders’ right of 
participation had been infringed. On the one hand 
the Board of Management was called upon by virtue 
of the law to subject the legality of the resolutions by 
the shareholders’ meeting to a test by the court (§ 245 
No. 4, § 278 Subsection 3, § 283 No. 13 AktG) even if 
it had possibly caused the contested resolutions to be 
erroneous. On the other hand it could not be ascer-
tained from the actual court decisions of the first and 
second instances that the Board of Management had 
cancelled the shareholders’ meeting in an abuse of the 
law in order to prevent unpopular decisions.

III. Conclusion
The ruling by the BGH is of great relevance since it 
clarifies on the one hand that the rights of a minority 
do not adversely affect the authority of the Board of 
Management to cancel a shareholders’ meeting in a 
valid manner. On the other hand it defines the time 
when cancelling the shareholders’ meeting no longer 
falls within the scope of the Board of Management. A 
guideline here is that the Board of Management can at 
any rate duly cancel the shareholders’ meeting if it can 
save the company and shareholders’ expense by doing 
so. It is important to note that the deliberations in the 
ruling can be fully transferred to stock corporations, thus 
awarding the BGH ruling greater significance.
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New Statutory Regulation on Withdrawal 
from the Stock Exchange (so-called 
“Delisting”)

Dr. Peter Maser
Rechtsanwalt, Partner
Service Line Banking & Finance
Tel: + 49 (0)711 669 6270
pmaser@deloitte.de

German legislation has introduced a compulsory offer 
of compensation for all shareholders if a company is 
withdrawn from the stock exchange and/or moved from 
the regulated market to the open market. However, 
the decision on such measures is still not subject to the 
consent of the Annual General Meeting (AGM).

Initial Situation
A company listed on a stock exchange can terminate 
its listing by excluding minority shareholders (so-called 
“squeeze-out”) or by merging with a company which 
is not listed on a stock exchange. Such cases are called 
“cold delisting”, whereby the shareholders are compen-
sated by a settlement offer. The possibility then exists to 
have the appropriateness of the amount of compensa-
tion reviewed in a so-called “valuation proceeding”.

There is also the possibility to terminate the listing by 
a corresponding application to the stock exchange 
(“regular delisting”). In its “Macrotron” decision in 
2002 the German Federal Court of Justice (Bundesge-
richtshof – BGH) had made the consent of the AGM 
and an offer of compensation for all the shareholders 
which could be reviewed in a valuation proceeding 
a requirement for such delisting. After the German 
Federal Constitutional Court (Bundesverfassungsg-
ericht) had ascertained in 2012 that the listing was not 
protected by Article 14 Subsection 1 German Constitu-
tion (Grundgesetz – GG) since this regulation protects 
the legal but not the actual marketability of shares as 
a mere opportunity for trade and earnings, the BGH 
modified its previous practice in its “FRoSTA” decision 
dated October 8, 2013 (Case No.: II 26/12). Although 
the “FRoSTA” case only dealt with a segment change 
from the regulated market to the open market (“down-
listing”) and not a complete withdrawal from the stock 
exchange (“delisting”), the BGH decided over and above 
the actual case that neither a decision by the AGM 
nor an offer of compensation to the shareholders was 
necessary for both downlisting and delisting.

This decision had considerable economic significance 
since the negative impact on liquidity caused by the 
mandatory compensation to minority shareholders no 
longer applied for companies and/or their main share-
holders. However, the shareholders usually suffered a 
considerable loss of assets since not only the fungibility 
no longer existed with the loss of the listing, but also 
the value of the shares was considerably reduced. As a 
result the modified court practice led to a good number 
of delistings. There were over 20 applications made to 
the various stock exchanges in 2014 alone.

New Statutory Regulation
Shareholder associations and analysts criticized the 
legal situation existing after the modified court practice 
as providing insufficient shareholder protection. In its 
FRoSTA decision the BGH had referred to the share-
holder protection from the stock exchange under capital 
market law. Pursuant to § 39 Subsection 2 Sentence 
2 German Stock Exchange Act (Börsengesetz – BörsG) 
the management of a stock exchange is entitled to 
revoke the listing of securities for trade on the regulated 
market following an application by the issuing party if 
it is not contradicted by shareholder protection. The 
corresponding application must be made by the board 
of management of the issuing party after consent by 
the supervisory board. Protection varies depending on 
the stock exchange. It is therefore sometimes sufficient 
if the shareholders have enough time following the 
announcement of the revocation decision by the stock 
exchange until the revocation becomes effective to sell 
their shares on the stock exchange. This is foreseen 
by the regulations of the stock exchange in Frankfurt, 
for example (§ 46 Subsection 1 Sentence 2 No. 2, 
Subsection 2 Sentence 3 stock exchange code (Börsen-
ordnung – BörsO)).

The widespread criticism was noted and shareholder 
protection with respect to delisting and downlisting 
has now been modified extensively in new statutory 
regulations. § 39 Subsection 2 BörsG has been modified 
so that a listing can only be revoked upon application 
by the issuing party if a public purchase offer has been 
made beforehand pursuant to the Securities Acquisi-
tion and Takeover Act (Wertpapiererwerbs- und Über-
nahmegesetz – WpÜG) unless there is still a listing on 
another regulated market of a different stock exchange. 
In order to make a complete withdrawal from the stock 
exchange an offer of compensation must therefore be 
made to all shareholders on the basis of the weighted 
average share price of the last six months before publi-
cation of the intention to submit an offer pursuant to 
§ 10 WpÜG. However, the legislation does not include 
a mandatory valuation of the company, the correctness 
of which could be reviewed by a valuation proceeding – 
as foreseen when excluding minority shareholders, for 
example. An exception is only possible if a meaningful 
share price does not exist due to insider information, 
market manipulation or other reasons. A valuation 
of the company should take place in such cases and 
provide the basis for compensating the shareholders.

mailto:pmaser%40deloitte.de?subject=
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Assessment
It is to be welcomed that the legislation has been 
modified quickly and that a regulation has been found 
to grant companies who intend delisting or downlisting 
a comparatively simple proceeding where the financial 
impact is defined by a compensation framework. 
Conversely the shareholders have the possibility to react 
to the delisting or downlisting and can sell their shares 
to the party making the offer – usually the main share-
holder – at a suitable price.

Overall it is a balanced solution economically, but it is 
possible to criticize the fact that such a major structural 
measure can still take place without the involvement of 
the shareholders.
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No Optional Supervisory Board Based on 
Opening Clause in Articles of Association

With its ruling dated July 23, 2015 (Case No.: 23 U 
18/15), the Superior Court of Justice (Kammergericht – 
KG) of Berlin declared it invalid to set up an optional 
supervisory board for a limited liability company 
(Gesellschaft mit beschränkter Haftung – GmbH) at a 
subsequent time. This had taken place by virtue of a 
simple shareholder resolution on the basis of corre-
sponding authorization in the articles of association 
(opening clause). The court believed that in spite of the 
existing opening clause it must be notarized – since it 
modifies the articles of association – and be registered 
with the commercial register at the location of the 
company’s registered office. With its ruling the KG 
Berlin contradicted earlier practice frequently seen for 
mid-sized enterprises. It was previously highly contro-
versial in legal literature and established court practice 
regarding corporate law that an optional supervisory 
board could be set up for a GmbH by a simple share-
holder resolution if it was insofar authorized in the 
company’s articles of association.

1. Facts of the Case
The decision by the KG Berlin in an interim legal 
proceeding was based on the following facts 
surrounding a shareholder dispute: a shareholder 
meeting was convened after a difference of opinion in 
2014 between two shareholders who held 15% and 
approx. 58% of the share capital respectively and who 
each furnished the GmbH with a managing director. 
It was resolved at the meeting with approx. 63% of 
the votes cast to set up a supervisory board consisting 
of three appointed members on the basis of a corre-
sponding opening clause in the articles of association. 
The members of the supervisory board resolved unani-
mously at the subsequent extraordinary meeting of the 
supervisory board to revoke the defendant managing 
director who was furnished by the 15% minority share-
holder. Upon an application by the plaintiff company 
the previous instance had prohibited the revoked 
managing director from acting as the managing 
director of the company and from convening share-
holder meetings by referring to his apparent executive 
position as the managing director. In the subsequent 
appeal proceeding the Regional Court (Landgericht – 
LG) in Berlin only partly dismissed the application by 
the company. In contrast the objection filed by the 
revoked managing director was successful and led to 
the previous instance’s temporary injunction being lifted 
and the application by the plaintiff company being 
dismissed. In the main proceeding (Case No.: 104 O 
93/14) the LG Berlin ascertained that the resolution 
by the supervisory board of the GmbH to revoke the 

managing director was null and void because the court 
could not detect any grounds to justify revoking the 
managing director.

2. Legal Basis
Apart from the fact that there was no material good 
cause for revoking the managing director the KG 
essentially based its decision on the fact that the 
supervisory board which had been set up beforehand 
could not validly make the revocation. The court was 
of the opinion that the supervisory board was not 
set up validly and could not therefore pass any valid 
resolutions. Setting up an optional supervisory board 
constitutes a major modification of the company status 
which is mandatorily subject to the formal provisions 
of modifying the articles of association pursuant 
to section 53 paragraph 2, section 54 paragraph 
3 German Limited Liability Companies Act (GmbH-
Gesetz – GmbHG) because it creates a situation which 
differs permanently and not just selectively from the 
articles of association. Converting a GmbH without 
a supervisory board into a GmbH with a supervisory 
board does not merely override the articles of associa-
tion in an individual case but is instead a permanent 
and major modification thereof. The requirement in 
sections 53 and 54 GmbHG and/or the mandatory 
stipulations stated therein could not therefore be 
suspended by an opening clause in the articles of asso-
ciation. The court otherwise rejected the fact that a 
permanent modification of the company status does 
not constitute a modification of the articles of associa-
tion if it is regulated by a corresponding opening clause 
in the articles of association. The court does not regard 
this as a regulation itself but merely as an authoriza-
tion to be able to make regulations. The opening 
clause therefore authorizes the possibility of setting 
up a supervisory board while adhering to the GmbHG 
provisions. A modification of the articles of association 
to set up an optional supervisory board pursuant to the 
terms of the KG Berlin therefore fundamentally requires: 
(i) a shareholder resolution with a ¾ majority; (ii) nota-
rization of the resolution; and (iii) the registration of 
the modification of the articles of association with the 
respective commercial register; the modification of the 
articles of association only becomes effective with the 
latter.

The court only sees a possibility to overcome the 
requirement of a ¾ majority with an opening clause 
if it is possible to understand the authorization in the 
articles of association as anticipated consent by all 
shareholders, even those who join the company at a 

Matthias Sierig
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later date. However, the other statutory preconditions 
in section 53 paragraph 2 and section 54 paragraph 
3 GmbHG (notarization and registration with the 
commercial register) definitely remain mandatory.

3. Practical Consequences, Advice
The absolute ruling by the KG Berlin will probably only 
cause ambiguity in practice rather than insure legal 
certainty and flexibility and must therefore be viewed 
critically. As a high court decision, however, it must 
at any rate be taken seriously, particularly in view of 
its implications. If an optional supervisory board is 
set up for a GmbH by a simple majority based on an 
opening clause in the articles of association but it is not 
notarized or registered with the commercial register, it 
is not only the appointment of the supervisory board 
members which is invalid. All legal acts by the super-
visory board members (such as giving their consent 
to measures carried out by the managing director, 
for example) are also null and void. The effects are 
particularly severe for those acts where the supervisory 
board is generally responsible (e.g. appointing/revoking 
managing directors).

It should be noted that the ruling by the KG Berlin 
generally contradicts the decision by the Higher 
Regional Court (Oberlandesgericht – OLG) in Munich 
(“Media-Saturn”, Case No.: 23 U 4173/11) which is 
quoted in the reasons for the ruling and whose appeal 
on a point of law was not permitted by the German 
Federal High Court of Justice (Bundesgerichtshof – BGH) 
(Case No.: II ZR 284/12). This concerned setting up 
an advisory board in order to cancel out the minority 
shareholders’ blocking minority which was stipulated in 
the articles of association. However, the OLG Munich 
only dealt with the requirements in the articles of asso-
ciation, and in particular the voting majority required 
setting up the advisory board, without dealing with the 
existence of good cause. The court did not address the 
statutory regulations in GmbHG (sections 53; 54), in 
contrast with the KG Berlin.

Until the question is conclusively clarified by the BGH it 
is therefore still open whether other courts will follow 
the opinion of the KG Berlin. It is therefore advisable 
in practice to take account of the legal opinion of 
the KG and to adhere to the high-court stipulations 
regarding the corresponding modification of the articles 
of association when setting up an optional supervisory 
board. If a supervisory board is set up invalidly, it can 
have serious consequences because all the resolutions 
made by the supervisory board will be null and void. If 

a GmbH already has an optional supervisory board, the 
corporate history and, in particular, the resolution to set 
up the supervisory board (or advisory board) should be 
reviewed. If extensive responsibilities have been given 
to the supervisory board by the articles of association, 
it is at any rate advisable to pass a new resolution 
adhering to the stipulations in section 53 and section 
54 GmbHG in order to achieve formal confirmation of 
setting up the supervisory board.
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Managing Director’s Liability for Damages 
Resulting From M&A Transactions

In its decision dated July 8, 2015 (Case No.: 7 U 
3130/14), the Higher Regional Court (Oberlandesge-
richt – OLG) Munich had to deal with the question 
whether a former managing director was liable for 
alleged damage resulting from an M&A transaction.

Facts of the Case
The defendant was a former managing director of the 
plaintiff which was part of corporate group A. The 
companies of corporate group A which were relevant 
for the instant case were the plaintiff A. e.V. (einge-
tragener Verein – registered association), its 100% 
subsidiary A. Verlag GmbH (Gesellschaft mit beschrän-
kter Haftung – limited liability company) and its subsid-
iaries C.T. GmbH & Co. KG (GmbH & Co. Kommanditge-
sellschaft – a limited partnership with a limited liability 
company as the general partner) and C.T. GmbH as its 
general partner.

Apart from being a managing director of the plaintiff 
the defendant was also an executive employee at A. e.V. 
and a member of the supervisory board of A. Verlag 
GmbH.

With an agreement dated June 29, 2007, A. Verlag 
GmbH sold all its shares in C.T. GmbH, its limited partner 
interest in C.T. GmbH & Co. KG, a cartographic databank 
as well as claims from two loans which A. Verlag GmbH 
and the plaintiff had provided to C.T. GmbH & Co. KG. 
The purchaser was M.D. GmbH.

Before the purchase agreement had been concluded, 
there had been meetings of the supervisory board 
of A. Verlag GmbH on June 14, 2007, and of the 
executive committee of A. e.V. on June 28, 2007, 
which had considered the planned sale to prevent 
C.T. GmbH & Co. KG from becoming insolvent. The 
purchase offers by M.D. GmbH and Au. AG were 
presented and discussed in the above meetings. The 
supervisory board recommended passing a resolution 
to conduct final negotiations with M.D. GmbH but also 
to continue negotiations with Au. AG at the same time. 
The negotiations with the various interested parties 
were divided between the managing directors whereby 
the vice president of A. e.V. was involved in the negotia-
tions with M.D. GmbH. A resolution was passed in the 
meeting of the executive committee to conduct the sale 
to M.D. GmbH.

The plaintiff filed an appeal to claim compensation from 
the defendant resulting from the fact that the sale had 
been made to M.D. GmbH and not to Au. AG. It valued 

the damage at just under EUR 8 million based on the 
fact that M.D. GmbH had applied a negative method of 
evaluating inventory in order to determine the amount 
of the purchase price. The plaintiff was of the opinion 
that the defendant should have been able to work 
towards a modified evaluation of the inventory during 
the negotiations and thus limit the damage.

Decision
The OLG dismissed the appeal as unjustified. The 
plaintiff was not entitled to any claims against the 
defendant, whether they were its own or assigned.

The defendant was not liable based on § 43 Subsection 
2 GmbHG stipulating that managing directors are liable 
for violations of duties when exercising their office. Such 
a violation of duty must be proved by the company, 
likewise the causality of the act for the incurred damage. 
The managing directors should on their part demon-
strate that the conduct in question was not contrary 
to their duty and that the principles of the “Business 
Judgement Rule” were observed.

The plaintiff based its argument on a violation of a 
duty to inform which the defendant had towards the 
executive committee of A. e.V. Executive bodies of a 
company and/or association usually have such duties. 
However, the defendant did not hold such a position. 
Such a duty would therefore at best exist based on 
corresponding regulations in the articles of association 
or rules of procedure for the plaintiff’s management 
which, however, only envisaged corresponding duties 
towards the supervisory board and shareholders’ 
meeting. Nor did corresponding duties in the present 
case result from the existence of a corporate group since 
only a profit and loss transfer agreement existed but 
not a domination agreement. Nor did the fact that the 
executive committee of A. e.V. was actually involved in 
the negotiations lead to an extension of management 
duties. Furthermore the plaintiff did not present 
sufficient arguments that the responsibility for taking the 
decision on the sale had been transferred completely 
to the executive committee. Nor were there sufficient 
facts available that the defendant had instructed the 
managing directors of A. Verlag GmbH to conclude the 
agreement with M.D. GmbH which would have led to 
the damage claims.

Nor could the plaintiff successfully assert claims from 
rights assigned by A. Verlag GmbH.

Julia Dolleschel, LL.M. (UNSW)
Rechtsanwältin, Senior Associate
Service Line Corporate/M&A
Tel: + 49 (0)69 7191884 12
jdolleschel@deloitte.de
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The OLG negated the application of corporate group 
legal stipulations which would only be directed against 
the dominant company but not the managing directors 
if they were applicable. Nor was the defendant guilty 
of violating his duty of loyalty towards A. Verlag GmbH 
since he had not given any detrimental instructions. 
Nor could the defendant be accused of violating his 
duties in his function as a member of the supervisory 
board of A. Verlag GmbH. There were no indica-
tions in connection with the sale that the defendant 
had not duly exercised his monitoring duties towards 
management. It was also questionable in the present 
case whether corresponding monitoring and supervisory 
duties even existed in connection with the planned sale 
since the executive committee of A. e.V. was respon-
sible for consent as argued by the plaintiff. Irrespective 
thereof the management had made an entrepreneurial 
decision that was in accordance with the decision taken 
by the executive committee of A. e.V. in its meeting. 
Furthermore the topic how to evaluate the inventory 
was stipulated in the agreement in such a way that such 
evaluation could be modified subsequently. Members of 
the executive committee of A. e.V. were involved in said 
decision.

Overall the court therefore negated any violation of duty 
by the defendant in connection with the corporate sale.

Practice Advice
The above decision is tailored closely to the specific 
individual case, but it once again highlights the basic 
duties of managing directors and members of supervi-
sory boards and makes it clear that their liability cannot 
be extended indefinitely just because a legal transaction 
turns out to be not as successful as expected. Managing 
directors and members of supervisory boards are 
therefore advised to always record decisions in writing in 
order to be able to prove their own correct conduct in 
case of a dispute.
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No liability for resigned shareholder before 
payment obligation re. Capital Contribution 
of co-shareholder become due
A shareholder who leaves the company before a 
co-shareholder’s obligation to pay its capital contribu-
tion becomes due for payment and whose share is 
subsequently confiscated by means of forfeiture (Kaduz-
ierung) is not generally liable to pay the deficit capital 
cpontribution – even if the shareholder left the company 
by means of transferring his share to the co-shareholder 
whose share is confiscated by means of forfeiture (BGH 
(Bundesgerichtshof – German Federal Court of Justice) 
ruling dated May 19, 2015 – Case No.: II ZR 291/14).

The BGH had to decide whether a shareholder who 
sold and transferred its share to a co-shareholder 
before the co-shareholder’s obligation to pay its capital 
contribution becomes due for payment is liable for the 
deficit amount regarding the co-shareholders’ share if 
the co-shareholder subsequently is excluded from the 
company by way of forfeiture (BGH ruling dated May 
19, 2015 – Case No.: II ZR 291/14).

I. Facts of the Case
The defendant and his co-shareholder were the only 
shareholders of a limited liability company (GmbH 
– Gesellschaft mit beschränkter Haftung). At the 
beginning of 2009 the defendant sold and transferred 
his fully paid up share (hereinafter also referred to as 
“Share 1”) for one Euro to his co-shareholder who had 
at that time only paid up half of his own share (here-
inafter also referred to as “Share 2”). The payment of 
the remaining amount of the co-shareholder’s capital 
contribution had at this point in time not been claimed. 
Insolvency proceedings were commenced over the 
assets of the GmbH at the end of 2010. The insolvency 
administrator requested the co-shareholder to pay up 
the still outstanding capital contribution for his Share 2. 
Since the co-shareholder did not pay up, the insolvency 
administrator confiscated Share 2 by way of forfeiture 
(§ 21 GmbHG (GmbHGesetz – German Limited Liability 
Law)). The compulsory enforcement proceedings over 
the co-shareholder’s assets were unsuccessful. The 
insolvency administrator then asserted a claim against 
the defendant for payment of the outstanding capital 
contribution for the forfeited Share 2, whose claim was 
also unsuccessful at every instance.

II. Previous Instances
The Regional Court (Landgericht – LG) in Hamburg 
(ruling dated July 26, 2012 – Case No.: 322 O 314/11) 
dismissed the insolvency administrator’s legal action. 
The Higher Regional Court (Oberlandesgericht – OLG) 
in Hamburg (ruling dated March 22, 2013 – Case 
No.: 11 U 152/12) dismissed the appeal against the 

above previous decision and allowed an appeal on a 
point of law to the BGH. The insolvency administrator’s 
appeal on a point of law was unsuccessful.

III. Reasons
In the instant case the BGH was of the opinion that the 
defendant was not liable under any legal aspect for the 
co-shareholder’s unfulfilled obligation to pay the capital 
contribution.

Pursuant to § 22 GmbHG the defendant was not 
liable since he was not a legal predecessor in the 
sense of § 22 GmbHG with respect to the forfeited 
Share 2
A legal predecessor in the sense of § 22 GmbHG is 
only someone who was the legal owner of the share 
which was not fully paid up and which was subse-
quently forfeited before the excluded shareholder has 
become the owner of such share. However, since the 
co-shareholder was from the beginning the owner of 
the forfeited Share 2, the defendant was not a legal 
predecessor in the sense of § 22 GmbHG.

Pursuant to § 24 GmbHG the defendant was not 
liable since the he was not a „Remaining Share-
holder“ in the meaning of § 24 GmbHG
Pursuant to § 24 GmbHG the “remaining shareholders” 
must raise the shortfalls if an original capital share can 
neither be collected from the person obliged to pay it 
nor covered by the sale of the share. “Remaining Share-
holder” is thereby only a person who is (still) a share-
holder of the GmbH in time the obligation to pay the 
capital contribution becomes due.

The defendant was no longer a shareholder of the 
GmbH at the time when the obligation to pay the 
capital contribution for Share 2 became due since the 
obligation to pay the capital contribution only became 
due for payment when the insolvency administrator 
requested the payment in 2010, i.e. at a time when the 
defendant was no longer a shareholder of the GmbH.

Neither the articles of association of the GmbH did 
include any regulation for a due-date regarding 
outstanding capital contributions nor existed a previous 
resolution by the shareholders’ meeting requesting 
payment and a subsequent a corresponding request by 
the managing director of the GmbH which would result 
to the fact that the outstanding capital contribution 
becomes due for payment before the defendant left the 
company.
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The insolvency administrator can request payment of the 
outstanding capital contribution which is not yet due 
without any provision in the articles of association or a 
previous shareholder resolution. The insolvency adminis-
trator is insofar not prevented from requesting payment 
by any provisions in the articles of association regarding 
the due date of the capital contribution.

Pursuant to § 24 GmbHG the defendant is not liable 
as a legal predecessor for contingent liability of the 
co-shareholder suffering forfeiture due to another 
share of the co-shareholder which is not subject to 
forfeiture
The co-shareholder suffering forfeiture is liable for his 
outstanding payment regarding his forfeited Share 
2 pursuant to § 24 GmbHG due to the fact that the 
co-shareholder is the owner of a second share (Share 1) 
apart from the forfeited Share 2 which is not forfeited. 
However, the defendant as the legal predecessor of 
Share 1 which was not subject to forfeiture, was not 
liable for the contingent liability with respect to the 
Share 1, since raising shortfalls in the sense of § 24 
GmbHG does not constitute an “unfulfilled obligation to 
pay a capital contribution” in the sense of § 22 GmbHG. 
Furthermore liability pursuant to § 22 GmbHG only 
concerns the obligation to pay the capital contribution 
for the forfeited share.

The defendant is not liable due to the sale of his 
Share 1 to his co-shareholder who subsequently 
suffered forfeiture, before the obligation to pay 
capital contribution became due / acting in abuse of 
the law
An exception and therefore a liability could perhaps 
apply pursuant to § 24 GmbHG due to the fact that 
the defendant sold and transferred his share precisely 
to the co-shareholder who had not fully paid up his 
capital contribution. However, with its instant ruling 
the BGH rejected the opinion (like the OLG in Cologne, 
for example, ruling dated June 23, 1993 – Case 
No.: 2 U 118/92) whereby the transferring shareholder 
is liable pursuant to § 24 GmbHG if he sells his share 
precisely to a co- shareholder suffering forfeiture with 
regard to his own share before such co- shareholder’s 
obligation to pay the capital contribution becomes due.

Liability pursuant to § 24 GmbHG does therefore not 
apply …

§ 24 GmbHG serves to protect the contribution of 
capital. It is therefore not justified that shareholders 
who already left the company before an obligation to 

pay a capital contribution becomes due are liable for 
shortfalls in a forfeiture proceeding. Although § 24 
GmbHG confirms liability for third-party obligations, the 
BGH states that it is a question here of subsidiary liability 
which assumes an exceptional character. The wording 
of § 24 GmbHG does not even include former share-
holders. The BGH believes liability extending beyond 
§ 24 GmbHG which is already considered harsh is not 
justified.

Nor is there liability arising from § 16 sec. 2 GmbHG …

The BGH clarifies that it sees no reason to extend the 
above regulation beyond its wording to thirdparty obli-
gations to pay a capital contribution.

Nor is there liability based on the abuse of law …

The BGH did not see in the instant case sufficient indica-
tions for abuse of the law. The share was sold and trans-
ferred almost two years before the forfeiture proceeding 
started and merely the fact that the defendant had sold 
his share for one Euro did not allow the conclusion to 
be drawn that the company was in crisis at the time of 
the sale and that the defendant had therefore acted in 
abuse of the law.

IV. Practical Advice
The ruling by the BGH confirms the prevailing opinion in 
established court law and/or legal literature and clarifies 
the situation concerning shareholders’ liability pursuant 
to § 22 and § 24 GmbHG. The above ruling by the OLG 
Cologne had created uncertainty since it had decided 
in this case that the shareholder continued to be liable 
after he had sold his share to the co-shareholder who 
had not yet fulfilled the obligation to pay the capital 
contribution for his own share which was subsequently 
forfeited. This uncertainty has now been eliminated.

Furthermore the BGH rejected the rather shareholder-
friendly opinion in legal literature on liability pursuant to § 
24 GmbHG which assumes that only the person is liable 
pursuant to § 24 GmbHG who is still a co-shareholder not 
only when the outstanding capital contribution becomes 
due but also when liability is asserted pursuant to § 24 
GmbHG after exhausting the measures pursuant to § 21 
to § 23 GmbHG. The BGH states that the decisive time for 
assuming liability according to § 24 GmbHG is when the 
payment of the capital contribution becomes due. The 
person who is still a co-shareholder when the payment of 
the capital contribution becomes due is therefore liable 
pursuant to § 24 GmbHG if all preconditions are met.
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The BGH also clearly states that liability pursuant to 
§ 16 Subsection 2 GmbHG does not apply and that 
§ 24 GmbHG assumes an exceptional character, which 
generally contradicts a wider interpretation.

The BGH’s statements regarding an abuse of the law 
are interesting in this context. The BGH states that 
although it is not easily possible to speak of an abuse 
of the law with a purchase price of one Euro, the BGH 
suggests that an abuse of the law can exist if the share-
holder only sells his share to his co-shareholder when 
the company is in crisis. It must therefore be clearly 
documented in the agreement that the sales price also 
constitutes market price.
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Consideration of Remuneration Compo-
nents when Calculating the Minimum 
Wage – a Case Law Update

The German Minimum Wage Act (Mindestlohngesetz) 
has become effective more than a year ago. There are 
still legal uncertainties regarding interpretation and 
application of its provisions. From a practical view, 
this mainly affects the question which remuneration 
components might be considered part of the minimum 
wage.

Unfortunately, there is no case law by the Federal Labor 
Court, yet. However, the latest case law of German 
Higher Labor Courts indicates a certain concept to 
assess this question. Pioneer in dealing with this is the 
Higher Labor Court of Berlin-Brandenburg. A number of 
its chambers have adopted decisions on this, last time 
by judgement as of January 12, 2016 (file no. 19 Sa 
1851/15, press release dated January 27, 2016).

Principles Rules on Consideration of Remunera-
tion Components
All in all, the Higher Labor Court of Berlin-Brandenburg 
confirms the previous approaches of local labor courts, 
Federal Ministry of Labor and Social Affairs and customs 
authorities. Basically, the case law of the European 
Court of Justice and the Federal Labor Court with 
respect to comparable minimum wages (e.g. from 
generally binding collective bargaining agreements) 
shall be decisive. According to the European Court of 
Justice (e.g. judgement as of November 7, 2013, file no. 
C-522/12) only those remuneration components might 
be considered part of the minimum wage that do not 
change the relation between work performed by the 
employee and the remuneration he receives in return. 
According to the Federal Labor Court (e.g. judgement 
as of April 18, 2012, file no. 139/10), remuneration 
components might be considered part of the minimum 
wage as long as there is a “functional equivalence” 
between the components and the work performance.

These explanations sum up as follows: Shall the 
remuneration component pay-off the employee’s 
normal work performance? If so, it might basically be 
considered part of the minimum wage. By means of this 
rule, the Higher Labor Court of Berlin-Brandenburg has 
also answered the question of considering the following 
remuneration components in terms of the statutory 
minimum wage:

Special Payments
The essential issue from an employer’s perspective 
usually is the consideration of special payments like 
Christmas pay (Weihnachtsgeld) or bonus (Gratifika-
tion). Again, the first question needs to be whether 

this payment shall pay-off the employee’s normal 
work performance. However, since these special 
payments are usually paid out yearly, section 2 of the 
Minimum Wage Act also needs to be considered. This 
section complicates the consideration of remuneration 
components by a rule on when the minimum wage is 
due. The minimum wage shall be due “no later than 
on the last bank working day of the month following 
the month the work has been performed”. Therefore, 
annual special payments may only be considered part 
of the minimum wage the month they are paid out and 
therefore only to a comparably small extent. However, 
it might be possible to take the whole amount into 
account if it is earned month by month which has also 
been confirmed by the Higher Labor Court of Berlin-
Brandenburg.

As judged on January 12, 2016, a special payment that 
has been paid out twice per year in the past and has 
then been paid out monthly shall be taken into account 
on this monthly basis when calculating the minimum 
wage. The respective special payment remunerated the 
employee’s normal work performance because the only 
prerequisite to claim it was working for the employer in 
the respective year. In case there were any other prereq-
uisites for the entitlement to the payment or if it were to 
remunerate e.g. the employee’s loyalty to the company 
and therefore not the normal work performance, the 
payment were therefore basically not to be taken into 
account.

Though the court confirmed that it is basically possible 
to consider special payments when calculating the 
minimum wage if these are paid-out monthly, this 
does not mean that all special payments paid-out on a 
monthly basis might be considered part of the minimum 
wage.

On October 2, 2015 (file no. 9 Sa 570/15), the Higher 
Labor Court has judged that an annual special payment 
that is calculated based on the employee’s seniority 
and that might be subject to restrictions in case of 
absence due to illness might not be considered part 
of the minimum wage. This payment did not pay-off 
the employees normal work performance but the 
employee’s loyalty to the company and his presence 
without interruptions.

Vacation Pay
On October 2, 2015, the Higher Labor Court Berlin-
Brandenburg also ruled on the question whether 
additional vacation pay (Urlaubsgeld) might be 
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considered part of the minimum wage. It argued that 
the additional vacation pay was not granted in return 
for the employee’s work performance and might 
therefore not be taken into account. The only prereq-
uisite for receiving that vacation pay has actually been 
being on vacation but no specific work was required. 
From the fact that the only prerequisite for receiving 
the payment was being on vacation, one could see that 
the vacation pay shall only support recreation but not 
pay-off any work of the employee.

The court has argued in the same way on August 11, 
2015 (file no. 19 Sa 819/15) when it pointed out that 
the vacation pay shall only compensate additional costs 
the employee suffers during vacation.

Result
As the above cases show, the previous approaches 
to determine if a remuneration component might 
be considered part of the minimum wage seem to 
be confirmed. However, it remains to be seen what 
position the Federal Labor Court will take. The sooner it 
shares such opinion, the better for the employer’s daily 
practice.
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